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NOTES OF CASES DECIDED 



IN THX 



COURT OF APPEALS, 



Dbgbmbbb 30, 1852. 



The Bank Commissioners of the State of New 
York and others against The St. Laweenoe Bank, 
and Henry Van Rensselaer, President, &c. 

Banks being proliibited, by statute, from giving notes on time, or on in- 
terest ; heldf that where promissory notes were issued by a bank, payable 
at various times, from two to thirteen months from date, with interest, 
for the purpose of purchasing stocks to raise money to redeem the circu- 
lating notes of the bank, such notes were void. 

HM^ also, that the payment of such notes, by an indorser, gave him no 
claim against the bank, either on the notes, or for money paid. And 
this, whether he was, or was not, liable as indorser, to the holder. 

The defendant (Van Rensselaer), late president of 
the St. Lawrence Bank, presented to the referee ap- 
pointed to pass the amounts of the receiver, and to take 
proof of the claims against the bank, fifteen promissory 
notes of the bank, amounting to $38,000, as a debt due 
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to him from the bank, and the claim was allowed. 
Another creditor excepted to the report in this respect. 
The notes were executed by the president (Van Rens- 
selaer) and the cashier, in pursuance of a resolution of 
the directors,- authorizing them to purchase stocks, to 
raise money to redeem the circulating notes of the bank. 
They purchased stocks of the Albany City Bank, and 
gave the notes in question in payment for them. The 
notes were dated in April and October, 1841, payable at 
various times, from two to thirteen months from date, 
with interest, and were indorsed by Van Rensselaer and 
other persons. The stocks purchased were sold, and the 
proceeds applied in redemption of circulating notes of 
the bank. The notes claimed were paid to the Albany 
City Bank by Van Rensselaer, as indorser. 

Held^ that the bank was prohibited by statute from 
giving notes on time, or on interest, and that they were, 
therefore, void. 

That the payment of the notes by Van Rensselaer gave 
him no claim against the bank, either on the notes, or 
for the money paid. That it made no difference, in this 
respect, whether he was, or was not, liable to the Albany 
City Bank as indorser. 

The claim made before the referee was on the notes, 
and for the money paid in taking them up. If the pay- 
ment of the circulating notes of the bank, with the 
money realized for the stocks, furnished any ground of 
action against the bank, it could not be allowed under 
this claim. 

(See S. C. in Sup. Court, 8 Barb. 436 ; in Court of Ap- 
peals, 7N. Y. 513.) 
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The Farmers' Loan and Trust Company against 

Lysander Curtis. 

Where a mortgage is given to secure the payment of the purchase-money 
it is valid, whether the deed of the premises has ever been delivered, so 
as to vest the title in the mortgagor, or not. 

A party in possession- of land under a contract of sale and purchase has 
such an interest in the premises as entitles a mortgagee to maintain an 
action to foreclose that interest. 

Where a corporation has the power, under its charter, to receive the title 
to lands for certain purposes, the court, in the absence of proof to the 
contrary, will presume that a conveyance made to it was made in accord- 
ance with, and not in violation of, its corporate powers. 

Bill to foreclose a mortgage. The Holland Land 
Company, in January, 1838, conveyed large tracts of 
land in Genesee and other western counties of this state, 
and assigned contracts for the sale of. portions of such 
lands, 16 the plaintiffs. Among the contracts, was one 
held by the defendant for a lot occupied by him. He 
was notified of the conveyance, and that by paying a 
portion, and securing by his bond and mortgage the resi- 
due of the purchase price due upon his contract, he 
could have from the plaintiffs a conveyance of the land. 
On the 15th of January, 1839, he called at plaintiffs' 
office at Buffalo, paid $78 toward the land, executed his 
bond, and the mortgage in suit, for the balance due on 
the contract, and left them with the clerk in the office. 
He received from the clerk a certificate that he had 
executed his bond and mortgage on the south part of 
lot 51, and was entitled to a deed for the same, on the 
return of the certificate to that office. He was informed 
that the deed could not then be executed ; that it was 
necessary to send it to New York, and that it would 
require about two months to get it executed and returned 
to the office. The deed was executed and sent to the 
office, but the defendant did not call for it. It remained 
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in the office, and the defendant remained in the posses- 
sion of the land, until after this suit for the foreclosure 
of the mortgage was commenced. 

Redfield and LeRoy joined in the deed, adding their 
covenant of warranty. On their part, it was executed 
by Redfield for himself, and as attorney for LeRoy. 
No authority from LeRoy was produced. The defen- 
dant insisted that the bond and mortgage were without 
consideration, the deed not having been delivered. That 
the deed, not having been executed by LeRoy, was 
never ready for delivery. That the plaintiflfs had no 
power under their charter to take the title to the lands, 
except in trust ; and no trust being declared in the deed, 
they obtained no title, and therefore could give none. 

Held^ that whether the deed had been delivered so as 
to vest the title in the defendant or not, the mortgage 
was valid, and the defendant had such an interest in the 
land as entitled the plaintiff to sustain this suitr to fore- 
close that interest. 

That the objection, as to the want of power in Red- 
field to execute the deed for LeRoy, not having been 
made on the trial, was waived. 

That the plaintiffs having power to receive the title to 
lands for certain purposes, the court, in the absence of 
proof to the contrary, must presume that the convey- 
ance to them was made in accordance with, and not in 
violation of, their corporate powers. 

(S. C, 7N. Y. 466.) 
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John James and another against Samuel G. Andrews 

and others. 

The statute of 1842 (chap. 277), reducing the time of advertlsiiig, to fore- 
close a mortgage, from 24 to 12 weeks, applies to aU mortgages ; whether 
executed prior or subsequent to its passage. 

That act is not void as impairing the obligation of the contract. 

A mortg^e authorized a sale, in case of default, "in the manner pre- 
scribed by law." Hdd that this was prospective, and related to the law 
which might be in force when the power ca/me to he executed. 

A MORTGAGE was executed in 1837, upon lands in 
Monroe county, containing a power of sale, by which 
the mortgagee was authorized, *'in case default should 
be made in the payment of the sum secured," &c., '*at 
any time thereafter to sell the premises, or any part 
thereof, in the manner prescribed by law^'^ and out of 
the proceeds of the sale to pay the amount due, with 
costs of sale, &c. Subsequent to the act of April 12th, 
1842 (ch. 277), the mortgage was foreclosed under an ad- 
vertisement of 12 weeTcs^ and the premises bid off at the 
sale, by one of the defendants. The bill in this cause 
was filed by a subsequent mortgagee, to redeem, on the 
ground that the statute of 1842, reducing the time of ad- 
vertising to foreclose a mortgage under a power, from 24 
weeks to 12, did not apply to a mortgage executed prior 
to its passage ; and if it did, that the statute was void, 
as impairing the obligation of the contract. 

Held^ that the statute applied to all mortgages, 
whether executed prior or subsequent to its passage. 

That it did not impair the obligation of the contract ; 
that the reference, in the power in question, to the law^ 
for the manner of its execution, was prospective, and 
related to the law which might he in force when the 
power came to he executed. 

Sbld. Notes. 2 
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The People against Abijah Learned. 

Trial for burglary. Committed by breaking and en- 
tering the Otsego County Bank, and rifling its vaults. 
After the names of several jurors had been drawn, who 
appeared, the name of one was called who did not ap- 
pear. The drawing was suspended at the request of the 
prisoner's counsel, until the panel became full by the 
return of absent jurors. Before the drawing was re- 
sumed the defendant's counsel requested that the juror 
who had failed to answer might be called, and, if he 
appeared, might take his seat. 

Heldj that a denial of the request, and proceeeding to 
draw other Jurors, did not constitute error. 

The exhibition to the jury of tools and instruments 
with which, from the marks on the doors, it appeared 
that the entry might have been accomplished, and which 
were found some weeks after the crime was committed, 
near the road, two or three miles from the bank, was 
held proper. 

Also, proof that some of the same tools had been pre- 
viously seen on the premises of the prisoner's mother, 
with whom the prisoner resided, in Massachusetts, two 
hundred miles or more from the place where the bur- 
glary was committed. 

Also, proof that other parts of tools, apparently con- 
sisting of portions of the same instruments, parts of 
which had been found near the road (as before men- 
tioned), were found on the premises of a near neighbor 
of the prisoner, in Massachusetts, with whom he was in 
correspondence. 

(S. C, 7 N. Y. 445, sub nom. People v. Lamed.) 
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George H. Franklin and others against William 8. 
Pendleton and another, survivors, &c. 

Atta^hTnent against ships or vessels. 

In an application for an attachment against a ship or 
vessel, it is a sufficient description of the person con- 
tracting the debt to give the name of the person, adding 
that he was "master, owner, or agent." The attaching 
creditor is not bound, at his peril, to determine in which 
capacity the person acted, provided he acted in either. 

A statement in the affidavit, that the debt was con- 
tracted '^ for materials furnished to the said steamboat, 
to and for the use of the said vessel," and referring to 
an account annexed, stating that it "contains the items 
composing the debt," is sufficient, so far as the object 
for which the debt was contracted is required to be 
stated. 

A steamboat of 300 tons, enrolled and licensed for the 
coasting trade, though fitted up as a floating theatre^ is 
a ship or vessel, within the meaning of the statute au- 
thorizing attachments against ships and vessels. 

(3 Sandf. R. 572, S. C.) 



William Kain against John T. Fisher, executor, &c. 

Assets; grass and fruits ; widow* s right to personal 

property. 

The grass and fruits growing upon lands belonging 
to an intestate, at the time of his decease, are not assets 
belonging to the administrator, but descend with the 
land to the heir. 

The widow, having received the fruits and grass which 
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grr>irii^ on h^^ hn«fcand*s lands at the time of his 
d^seeaa^^ wan b^ld aeeonntable to the h^ir /or ft««r /uU 
'mltief and eonld not retain onetLiid, on the ground 
t^ial nhe wa» entitle to dower in the land^, dow^* not 
liaring tjeen a^^^ned. 

At the time of the death of the intestate, his honsehold 
eonirfirted of hi« wife, his mother, a more distant nrlatire, 
a honuekeeper and seirenil servants. Beld, that he left 
a family within the meaning of sec. 9, art 1, title 3, 
ehap. 6, part 3, of the Rev. Statutes. 

Tlie appraisers, nnder sec. 3, chap. 157, of the Laws 
of 1842, may Bet oB to the widow snch articles ot fur- 
niture or other x>ersonal property as they think proi)er, 
not exceeding in value $150. 



ThK PuKHIDENT, DlBKOTORS AWD CoMPATTr OF THE 

MoNTOOMKBY CouNTY Bank ogaifist The Albany 
City Bank and The Bank of the State of New 
YouK. 

Jiank / UdbiUty for Tieglecting to present and demand 

payment of d/raft. 

TuK plaintiff, the Montgomery County Bank, being 
the owner of a draft drawn by Loucks & Gray upon 
Morgan Gray, of the city of New York, indorsed by 
L. Jones, and Jones & Hart, transmitted it to the Al- 
bany City Bank, its correspondent and agent in the city 
of Albany, for collection. That bank received it on the 
8th of July, and immediately transmitted it to the 
Bank of the State of New York, its correspondent and 
agent in the city of New York, for the same purpose. 
It was received by the latter bank on the 10th of July 
(the day of its maturity), and sent immediately to the 
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drawee, and left with him until the next day (July 
11 tb), when payment was for the first time demanded, 
which was refused, and notice of non-payment was 
given to the drawers and indorsers on the same day. 
The drawers were insolvent. The indorsers were re- 
sponsible, but refused to pay because payment was not 
demanded of the drawee on the 10th of July, and notice 
of non-payment then given. 

Hdd^ that the indorsers were discharged, and that the 
plaintiffs were injured, to the amount of the draft, by 
the neglect of the bank in New York to present it and 
demand payment in season. 

That the Albany City Bank was responsible to the 
plaintiffs for the negligence of the bank in New York. 

That the latter bank was responsible to the Albany 
City Bank alone for its acts and omissions, and was 
not liable to the Montgomery County Bank, as it had 
made no contract with that bank, express or implied, 
and owed it no duty, 

That the objection to the recovery against the bank in 
New York was not waived by the neglect of that bank 
to demur to the complaint, but was properly taken on 
the trial, as neither the complaint nor the proof pre- 
sented a cause of action against that bank. 

The Supreme Court having rendered judgment against 
both defendants jointly, for the amount of the draft 
and interest, the judgment was affirmed as against the 
Albany City Bank, with costs, and reversed, and the 
complaint dismissed with costs, as against the Bank of 
the State of New York. 

The defendants joined in the answer, and in bringing 
the appeal. 

(S. C, 8 Barb. 396 ; 7 N. Y. 449.) 
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The President, &c., of the Montgomery County 
Bank against Seymour N. Marsh and others. 

Notice of protest; stockholder a^ a witness. 

Where the indorser of a note resides in one town and 
has an office or place of business in another, in each of 
which there is a post office, to which he is in the habit 
of resorting to deposit and receive letters, a notice of 
protest, addressed to him at either place, when he has 
not designated his address in the indorsement, and does 
not reside in the town where the note is payable, will 
be good. 

A stockholder of a bank is a competent witness for 
the bank, notwithstanding his interest. He is not a 
party to the action, nor a person for whose irnmediaie 
benefit it is prosecuted, within the meaning of section 
399 of the Code of Procedure. 

(S. 0., 7 N. Y. 481.) 



John Lara way against James M. Perkins. 

Action for breach of covenant; defences under plea 

of non estfojctum. 

Under the plea of non est factum^ in an action of 
covenant, neither a mutual abandonment of the con- 
tract between the parties, nor the non-performance by 
the plaintiff of conditions precedent, can be given in 
evidence. 

In an action of covenant on a contract by which the 
defendant agreed to build a house for the plaintiff, to 
be paid for by the conveyance of a house and lot by the 
plaintiff to the defendant, the breach assigned and 
proved being the neglect to build the house, the differ- 
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ence in value between the house and lot to be conveyed, 
and the house to be built, is, as against the defendant, a 
proper measure of damages. 

No statement of special damages was necessary to 
entitle the plaintiff to give evidence of such difference 
in value. 

A party cannot object that the measure of damages 
fixed at the trial was more favorable to him than the 
pleadings and evidence would justify. 

(S. a, 10 N. Y. 371.) 



William Lynch against Ebenezeb Welch. 

Judgm&nt on cognf/oU; execution. 

A JUDGMENT was entered in favor of Lynch against 
Welch for $2,600, upon a cognovit containing the fol- 
lowing clause: "The execution upon the judgment 
hereupon entered to be levied and satisfied at any time, 
upon and out of the property and effects of the defen- 
dant, in the store No. 67 Broadway, and out of no other 
property whatever." Execution was issued and levied 
upon the property in the store mentioned, and the same 
was sold for $1,363. This action was brought to recover 
the balance of the judgment. The condition contained 
in the cognovit, with the seizure and sale of the goods 
in accordance with it, were set up as a defence, on the 
ground that, by the terms of the cognovit, the goods 
referred to, when taken on the execution, were to be a 
satisfaction of the judgment, and that the defendant 
was not liable for any deficiency. 

Held^ that the plaintiff was entitled to recover the 
balance of the judgment. 
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That the limitation in the cognovit, as to execution, 
did not enter into the judgment, which was an uncon- 
ditional recovery of $2,500. 

And if it were to be regarded as qualifying the judg- 
ment, it only restricted execution upon that judgToent 
to the property mentioned, and did not prevent a new 
suit for the deficiency, after sale of that property. 

That the whole amount was both admitted and ad- 
judged to be due, and the seizure of that property upon 
execution was only a satisfaction to the extent of its 
value, as shown by the sale, 

(See S. C, 7 Barb. 380.) 



MiNOTT Mitchell against Miles Cook and wife. 

Comptroller ; his authority to assign bond and mort- 
gage h^ld as security for circulating notes. 

The Comptroller is not authorized to assign a bond 
and mortgage held by him as security for circulating 
notes, except in pursuance of the provisions of the 6th, 
9th and 11th sectioas of the act to authorize the business 
of banking. 

The plaintiff placed in the hands of the president of a 
banking association, circulating notes of such associa- 
tion equal in amount to the sum for which the Comp- 
troller held one of its mortgages as security ; and the 
president, acting for and in behalf of the plaintiffs 
delivered such notes to the Comptroller, and received an 
assignment of the bond and mortgage to himself, and 
delivered them to the plaintiff, who filed a bill to fore- 
close the mortgage. 

HeM^ that the plaintiff had obtained no title to the 
bond and mortgage. 
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That the effect of the transaction was to vest the title 
to the bond and mortgage in the banking association, 
discharged from the Comptroller's lien, as it was held 
before the assignment to him. 

That the delivery of the bond and mortgage by the 
president of the banking association to the plaintiff, 
nnder the circnmstances,gave to the latter no title. 

(8. C, 7 N. Y. 538.) 



HoBACE Bailey, President, &c., against William 

Byder and others. 

J^^cree must be founded on statements in bill; Juris- 
diction of Supreme Court as to land in another state. 

No DECREE can be made in favor of a complainant on 
gronnds not stated in his bill. 

In proceedings in equity, fraud must be alleged in the 
pleadings, or no proof of it can properly be received. 

Where, in a creditor's bill, third persons were made 
parties, charged with holding lands in trust for the 
judgTnefnt debtoVy who advanced the purchase-money, 
and had the title taken in their names, and it appeared 
by the proofs that the lands were held in trust for the 
children of the judgment debtor, such children being 
also parties : Hdd^ that the lands could not be reached 
under the statements of the bill. 

That the basis of the bill (a trust in behalf of thejtcdg- 
merU debtor) was disproved, and the complainant could 
not assume that the transaction was fraudulent as against 
him, not having so alleged in his bill of complaint. 

The Supreme Court has power to compel a judgment 

Seld. Notes, 3 
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debtor to convey lands, held by him in another state, in 
such manner as to vest the title in the grantee, for the 
benefit of his creditors. 
(8. 0., 10 N. Y. 363.) 



Simeon B. Jewett against Samuel Miller and 

others. 

RecHtery selling property ^ cann>ot be purchaser for Ms 

own use. Equitable estoppel. 

The defendant, Miller, as receiver of the Wayne Co. 
Bank, held a bond and mortgage, given by Abram Cook, 
for $10,000. A prior mortgage upon the same property, 
held by the Comptroller, was foreclosed in Chancery, 
and Miller became the purchaser of the mortgaged 
premises at $2,850. He subsequently advertised for sale 
at auction, among the assets of the bank, the bond and 
mortgage of Cook, without mentioning in the notice the 
prior mortgage, or its foreclosure, or the purchase by 
himself. During the biddings upon the bond and mort- 
gage, and before they were struck off, he gave such 
notice. The plaintiff became the purchaser, and the 
bond and mortgage were assigned to him by Miller. 
The bill in this cause was filed to foreclose the mort- 
gage, making Miller a party, and claiming that he held 
the mortgaged property, as receiver, subject to the lien 
only for the $2,850 paid by him, and interest thereon. 

Hcldy that Miller, while acting as receiver, could not 
purchase the property, and hold it for his own use, and 
that his purchase would enure to the benefit of the 
creditors and stockholders of the bank, at their election. 
But that the plaintiff did not, by his purchase of the 
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bond and mortgage, obtain the right to question Miller's 
title. 

That Miller, as against him, was not estopped by the 
sale (after having given the notice at the biddings) from 
alleging that the prior purchase by him was on his indi- 
vidual account, and cut off the lien of the plaintiff's 
mortgage. 

An equitable estoppel never takes place, when the one 
party did not intend to mislead^ and the other party 
was not actually misled. 

(S. C, 10 N. Y. 402.) 



Ambrose H. Sheldon against Daniel T. Paine, 

Sheriff, &c. 

C<mcltLsiveness of sheriff'* s return on execution; lia- 
hility of sheriff for acts of deputy. 

Assumpsit on the common counts to recover money 
collected by the defendant on execution. The plaintiff 
delivered an execution, in his favor against Burdick, to 
Meacham, a deputy of the defendant, who afterwards 
returned it to the clerk's office, with his return in- 
dorsed, certifying that he had made $660 thereon, and 
could find no property out of which to make the resi- 
due. The plaintiff admitted the receipt of $500, and 
claimed in this suit the remaining $160. The plaintiff, 
subject to exception, proved, by the deputy, written 
authority from the plaintiff to him to sell the defen- 
dant' s goods on credit, for good indorsed notes j at three 
and four months. He sold, however, to the amount of 
$660, without any mention of credit, and received, in- 
cluding the bids of the plaintiff's agent, $600 in cash, 
which he paid to the plaintiff. The residue, amounting 
to $160, was bid by three men, from one of whom the 
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deputy, some time afterwards, received a note of $76, 
without indorser, and the other bids remained in ac- 
counts against the purchasers, unpaid at the time of the 
trial. 

Held^ that the admission of the testimony of the 
deputy, in contradiction of his return on the execution, 
was error. That the return, although made by the 
deputy, was the act of the sheriff, and was conclusive, 
between him and the plaintiff, of the amount of money 
made on the writ. 

That as the deputy did not follow, or attempt to fol- 
low, the instructions given him by the plaintiff, he could 
not be regarded as in any respect the plaintiff's agent, 
and the sheriff therefore remained responsible for his 
acts. 

(S. C, 7 N. Y. 463 ; 10 id. 398.) 



Hamilton Peok and another against Samuel Ingeb- 

SOLL and another. 

Landlord and tenant. Under-tenaTUs Toay pay thevr 
rent to lessor ^ to protect their own possession. 

This action was brought to recover $600, claimed by 
the plaintiffs to be due to them for three quarters' rent 
of part of a store in New York, leased by them to the 
defendants. The defendants proved, in their defence, 
that the plaintiffs held the entire store under a lease to 
them, containing a clause authorizing their lessor to re- 
enter in case of non-payment of the rent reserved ; that 
rents were in arrear on that lease, to an amount exceed- 
ing the $600 claimed by the plaintiffs, and that they had 
paid that amount to the plaintiffs' lessor, in part satis- 
faction of the rent due to such lessor, prior to the com- 
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mencement of this suit. It did not appear that the 
chief landlord had demanded the rent or threatened to 
re-enter. 

Hdd^ that the payment was a good defence to the 
suit. 

That the nnder tenants had a right to pay their rent to 
the chief landlord, to protect their own possession ; and 
that such payment satisfied the rent due to their imme- 
diate landlord. 

That it was not necessary for them to wait until a re- 
entry was made or threatened, or the rent demanded. 
That the nnder tenant might pay, whenever there ex- 
isted in the chief landlord a legal right by which they 
might be damnified if the payment should be neglected. 

(S C, 7 N. Y. 528.) 



John Mead against The North Western Insurance 

Company. 

Insurance; hazardous use of premises y contrary to 
condiiianSy or without permission. 

Where the conditions annexed to and made a part of 
a policy of insurance against fire, provide that^ in case 
the insured premises should be used for any trade, busi- 
ness, or vocation denominated hazardous, the policy 
should be of no force while such use continued, any nse 
of the premises contrary to such conditions, at the time 
of the loss, avoids the policy, though it appears that 
the fire did not originate in the building so used, that 
the insured had no knowledge of such use, and that no 
change had been made in the business since the insur- 
ance was effected. 

It seems that where the conditions of the policy pro- 
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vide that camphene cannot be used in the building 
insured, without special permission, and it is used with- 
out permission, such use avoids the policy, although it 
be discontinued prior to the fire. 

The buildings insured by the several policies in suit 
were described in the policies as brick buildings. It 
appeared, that the partition walls separating them from 
one another were (above the first story) only four inches 
in thickness, composed of joists, or wall strips, three by 
four or two by four inches, set perpendicularly at short 
intervals — the spaces filled with brick, presenting a 
plain surface on each side, in part wood and the residue 
brick, and plastered without lathing. The outer walls 
were brick. It was held proper to prove by a builder 
whether such would be considered and called brick 
buildings. 

(S. C, 7N.Y. 530.) 



Jebemiah O'Donnell and another against Charles 

Kelsey. 

This action was instituted to determine the location of 
the lines of several lots which the parties were author- 
ized to extend into the East river, under the acts of the 
legislature authorizing certain owners of real estate, in 
Brooklyn, to construct bulkheads and wharfs in front 
of their lands, and to fill the satne. The decree of the 
Superior Court was affirmed, for reasons subtantially as 
given in that courts that the parties had acquiesced in 
the location which had been made, and their rights 
otherwise not being clearly ascertainable, such location 
would not be disturbed. 

(See 4 Sandf. R. 202 ; 10 N. Y. 412, S. C.) 
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George W. Thatcher agairist The Bank of the 
State of New York, ImpPd, &c. 

In this case there was no bill of exceptions, and judg- 
ment was affirmed on that account, without passing 
upon the questions sought to be presented. 



Augustus K. Gardner against The Board of 
Health of the City of New York. 

The Board of Health of the city of New York is not 
a corporation, and is not liable to be sued as such. 
(See 4 Sandf. Rep. 163 ; 10 N. Y. 409, 8. C.) 



William P. Burdick, Junr., against George H. 

Collins. 

This cause was tried at a special term before a jury, 
where the plaintiff recovered. Several exceptions were 
taken by the defendant to the ruling of the judge, but 
no bill of exceptions was signed or sealed by him. 
For that reason judgment was affirmed, without pass- 
ing upon the questions sought to be presented. 

(See 4 Sandf. R. 153.) 
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Ann Jennings against Mary Ann Jenninos. 

A DEVISE of real estate to a trustee, to receive the 
income and apply it to the maintenance and education 
of four infant children of the devisor, and the surplus 
(if any) to be invested at interest until the oldest child 
should arrive at the age of 21 years, then the whole prop- 
erty, real and personal, to be appraised, and the equal 
share of such child to be apportioned, and paid or de- 
livered to her or him ; and the like course to be pur- 
sued in respect to the other children, as they should 
arrive at the age of twenty-one years. 

Seldj void by reason of its suspending the absolute 
power of alienation for a longer period than two lives 
in being. 

(S. 0., 5 Sandf. 174 ; 7 N. Y. 547.) 



Susan Ledyard against William Jones, Sheriff, &c. 

Measure of damages for neglect of sheriff to return 

execvMon. 

In an action on the case against a sheriff for neglect- 
ing to return an execution, where it is admitted that 
there was abundant property of the defendant within 
reach of the process to satisfy it, the measure of dam- 
ages (the neglect being shown) is the amount of the 
execution and interest. 

Where the judge, in his charge to the jury, states the 
rule of damages too favorably for the plaintiflE, the 
judgment wiU not on that account be set aside on mo- 
tion of the defendant, even on bill of exceptions, when 
the verdict is for a less sum than the plaintiff, upon the 
conceded facts, is entitled by law to recover. 

(See 4 Sandf. R. 67 ; 7 N. Y. 650, S. C.) 
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William P. Vak Rensselaer against James 

COTTREL. 

Assessment /or taxes; coUector^ Tiow far protected hy 

his warrant. 

Trespass for taking personal property of the plain- 
tiff, in the town of Oreenbnsh (where the plaintiff 
resided), in. Rensselaer county. The defendant justi- 
fied the taking under a tax: roll and warrant issued by 
the board of supervisors for the collection of taxes in 
the town of Sandlake, in that county. Numerous ob- 
jections to the warrant and tax list were taken, the 
principal of which were, that the lands on which the 
taxes were assessed were not sufficiently described ; 
and that they appeared to be occupied^ and should 

have been assessed to the occupants. 

• 

Held^ that the collector was protected, whether the 
lands were accurately described or not. 

That the assessment might properly be made, either 
against the occupant, or against the non-resident owner. 

That the collector of the town of Sandlake had the 
right to take proi)erty in the town of Greenbush to sat- 
isfy the tax. 

(See 7 Barb. 127 ; 4 How. Pr. 376, S. C.) 



The City of Buffalo against Isaac Hollow ay. 

Municipal corporation; liability for negligence of 

contractor. 

The city of Buffalo, in its complaint, stated, that the 
defendant entered into an agreement with the city to. 
construct a sewer in one of its streets, and entered upon 

Seld. Notes. 4 
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the work, making a deep pit or hole in the street. That 
it then became and was his duty to keep lights and 
barriers about the work, to prevent persons i)as8ing in 
the street from nnavoidably Mling into the pit or hole. 
That he neglected his duty in this respect, and care- 
lessly left the same unguarded, whereby one A. F. 
Tripp unavoidably fell into said pit, and was greatly 
injured. That IMpp sued the city, and recovered 
$1,067 for such injury, which the city paid ; and judg- 
ment was demanded for that sum and interest. The 
defendant demurred. 

The demurrer was sustained, on the ground that it 
did not apx)ear from the complaint that the recovery 
was had in favor of Tripp, against the plaintiffs, on ac- 
count of any matter for which they were liable. 

That no charge of negligence, and no allegation of 
duty, on the part of the city, appears to have been 
made in that action, and that no recovery could prop- 
erly be had against the city without such charge. 

That the city was not liable for the n^ligence of the 
defendant, as he was engaged in the execution of an 
independent contract for the performance of the work, 
and the city had no control over him or his workmen as 
to the manner of such i)erformance. 

Whether the circumstances mentioned in the com- 
plaint would have sustained such an allegation in the 
salt of Tripp, against the plaintiffs, it was not neces- 
sary to decide, as without such allegation that matter 
could not have been in issue ; and by the present com- 
plaint, the recovery in that suit appears to have been 
had on account of the negligence of the contractor^ for 
which the plaintiffs were not liable. 
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William P. Van Rensselaer against Abram Wit- 
beck and another. 

AssessTnent roU and tax warranty when no protection 

to collector. 

Trespass for taking and disposing of plain tiflTs per- 
sonal property. The defendant, Sharpe, as collector of 
taxes for the town of Greenbush, took the property to 
satisfy a tax against the plaintiff. The defendant, Wit- 
beck, was supervisor of that town, and signed the war- 
rant by virtne of which the taking was sought to be 
justified. The certificate of the assessors, attached to 
the assessment roll to which the warrant was annexed, 
was in substance that they had estimated the value of 
the real estate in the town of Greenbush, '^ at the sums 
which a majority of the assessors had deemed proper ^^^ 
and that the assessment roll contained a true statement 
of the aggregate amount of the taxable personal estate 
of each person named therein, over and above the debts 
due from such persons respectively, and excluding stock 
otherwise taxable, ^^a^icording to the tbsual way qf 
a^sessing.^^ 

Heldj that the certificate was not such as the statute 
relative to the assessment of taxes required. 

That the board of supervisors had no jurisdiction to 
act upon an assessment roll lacking such certificate in 
substance as is described in the statute, and that the 
assessment and warrant in question were therefore void. 

That the want of jurisdiction of the board of super- 
visors to act upon such a roll was apparent on the face 
of the roll ; and that the warrant attached to it, there- 
fore, afforded no protection to the officer executing it. 

(See 7 Barb. 133 ; 7 N. Y. 517, 8. C.) 



28 NOTES OF CASES DECIDED 



Thomas Bubch against Walter L. Newberry, 

Imp'd, &c. 

Partnership ; hroJcers ; guaranty. 

The defendants, exchange brokers at Chicago, in 
April, 1845, agreed to terminate their partnership on the 
first of May following. On the 30th of April, one part- 
ner, having formed a new partnership with the plaintiff, 
to continue the business from the 1st of May, settled 
with his former partner, and, in the settlement, cancelled 
two notes of the old firm, amounting to $10,000, which 
had been taken up by the new firm ; and received there- 
for, from the old firm, a draft, payable to the order of 
the new firm, for $3,000, on J. T. Smith & Co., of New 
York, correspondents and agents of the old firm, and 
an order for certain drafts (or their proceeds) which had 
been sent by the old firm to Smith & Co. for collection — 
the drafts and order amounting to near $11,000 — cover- 
ing all the assets of the old firm in the hands of Smith & 
Co., and exceeding the amount of the two notes, $940.93, 
for which sum the note of the new firm was given to the 
old. The new firm, on the 1st of May, transmitted by 
mail, from Chicago, to Smith & Co. at New York, the 
draft and order, with instructions to place the amount of 
the draft to their credit, and to hold the paper, men- 
tioned in the order for collection, for them. Smith & 
Co. acknowledged the receipt of the draft and order, on 
the 9th of May, by mail, saying they had placed the 
$3,000 to the credit of the new firm, but had not then 
time to examine the accounts of the old firm as to the 
order. This letter, by mail, could not reach Chicago 
until after the 16th of May. No other demand was 
made by the new firm upon Smith & Co. for the $3,000, 
or the drafts, until after May 16th, when Smith & Co. 
failed, having previously received the avails of all the 
drafts, except one of $1,000. They were insolvent on 
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the 30th of April, but were in good credit, and jmd all 
demands npon them nntil their failnre. The bill in this 
cause was filed by the incoming partner against the 
members of the old firm, to compel the retiring partner 
to pay to the new firm one-half the amount of the two 
notes and interest 

Held^ that the old firm was not liable to the new for 
the losses sustained by the insolvency and failure of 
Smith & Co. 

That the only guaranty on the part of the old firm 
was, that the things that they assumed to transfer were, 
in fact, what they described them to be. 

That if the guaranty extended farther, the new firm 
had made Smith & Co. their agents, and assumed the 
risk of their responsibility. 

(S. C, 1 Barb. 648 ; 1 How. Pr. 145 ; 10 N. Y. 374.) 



John Traoy against The Albany Exchange 

Company. 

Lease; breach of covenant by lessors; mea,sure of 

da/nuiges. 

The plaintiff was the lessee of a store for two years 
and six months from Nov. 1, 1846, at a rent of $1,000 a 
year, payable quarterly, under a lease executed by the 
defendant to him, which contained the following cove- 
nant: ''The said party of the second part to have the 
refusal of the premises, at the expiration of this lease, 
for three years longer." 

On the 1st of February, 1849, the plaintiff requested 
a new lease from three years from May 1st, 1849, at the 
same rent. The defendant refused to give it ; and sub- 
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seqnenily gave notice to the plaintiff that, unless he 
would accept a new lease at $1,200 a year rent, the 
premises wonld be rented to another. At the time of 
the request and refusal, there was rent in arrear. The 
defendant, after this threat, and on the 10th Feb., 1849, 
accepted a new lease for one year from the 1st of May 
following, at a rent of $1,200 a year ; protesting, how- 
ever, against the right of defendant to exact an increased 
rent, and claiming to reserve his right of action, on the 
above covenant, for the alleged breach of which this 
action is brought. 

Held, that the covenant gave the plaintiff a right, at 
his election, to a new lease for three years from the ter- 
mination of the old one, and at the same rent. 

That the election to take a new lease might be made 
before the expiration of the old one. 

That the refusal of the defendant to execute a new 
lease, unless at an increased rent, was a breach of the 
covenant. ^ 

That the covenants of the old lease were not merged 
in, or satisfied by, the new one, nor was the plaintiff's 
right of action waived by his acceptance, under protest, 
of the new lease. 

That rent being in arrear did not affect the plaintiff's 
right of action, the payment of rent not being a condi- 
tion precedent to the right of renewal. 

That the measure of damages was the difference be- 
tween the rent which the defendant was to have paid 
according to the first lease, and that which was demanded 
of him in the second, less a rebate of interest. 

(8. C, 7 N. Y. 472.) 
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Benjamin Cahoon and others against The Bank of 

Utioa. 

Complaint ; joinder of causes of action. 

Brown and Rossiter as copartners, and Brown indi- 
vidually, were indebted to the Bank of Utica to the 
amount of $3,000, for $1,000 of which the bank held 
their copartnership note, and for the residue the indi- 
vidual notes of Brown. Brown assigned to the bank a 
mortgage, his private property, as security for the pay- 
ment of the notes. The bank collected the full amount 
of the mortgage, which paid the notes, leaving a surplus 
in money in possession of the bank. The plaintiffs, 
general assignees of Brown, filed their complaint against 
the bank, demanding the excess of money and a return 
of the notes. The defendant demurred, on the ground 
that the plaintiffs could not have judgment for the excess 
in money and a return of the notes in one action. 

Hisldy that the complaint was good. 

(S. C, 4 How. Pr. 423 ; 7 id. 134 ; 7 N. Y. 486.) 



David Burhans and others against Thomas K. Van 

Zandt and others. 

Decree of dismissal in former suit; finding of rqferee, 
when conclusive; adverse possession; tenants in 
com/mon, 

A DECREE, dismissing a bill of complaint upon the 
merits, absolutely, without reservation, after a hearing 
upon pleadings and proofs, is conclusive against the 
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claims made by the bill, in any subsequent litigation 
between the same parties, or those claiming under them. 

The finding of a referee, concurred in by the Supreme 
Court, upon conflicting evidence, will not be reversed by 
this court. 

A purchaser at sheriff's sale, taking possession by 
virtue of his purchase, cannot be regarded as holding 
adversely to the title under which the judgment debtor 
held. The purchaser acquires the possession of the 
judgment debtor, with all its incidents and limitations. 

One tenant in common, in possession of real estate, 
having in his hand proceeds of the estate sufficient for 
the payment of taxes and assessments, cannot acquire 
for his exclusive benefit the right of a purchaser at a sale 
for such taxes or assessments. Where he obtains such 
right by purchase, he will hold it for the benefit of him- 
self and his co-tenants. 

(See 7 Barb. 91 ; 7 N. Y. 523, S. C.) 



George W. Allen land others against Theeon 

Patterson. 

Complaint; import of word ^^dueJ*^ 

A COMPLAINT stating that the defendant is indebted to 
the plaintiffs in the sum of $371, for goods sold and 
delivered by the plaintiff to the defendant, at his re- 
quest, on the 1st day of May, 1849, and that such sum is 
now due to the plaintiff from the defendant, for which 
the plaintiff demands judgment, is not bad on demurrer. 

The word "due," as used in such complaint, imports, 
not merely indebtedness, but that the time when pay- 
ment should have made has elapsed. 

(S. C, 7N. Y. 476.) 
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Tebenoe Donelly, survivor, &c., against James Cob- 

BETT, Impleaded, &c. 

AttachTnent; foreign insolveni laws. 

The plaintiff, residing in the city of New York, sold 
goods at that city to Corbett, a citizen of South Carolina, 
and received in payment therefor the note of the pur- 
chaser, payable at Charleston, in the latter state. After 
the note became due, the plaintiff prosecuted the same 
to judgment, in one of the state courts of South Carolina, 
and the defendant was imprisoned under execution upon, 
the judgment. While so imprisoned, the defendant 
applied to the court for, and subsequently obtained, a 
discharge from imprisonment, and from the debt^ under 
insolvent laws of that state, which were in force when 
the debt was contracted. After such discharge, the 
plaintiff caused goods of the defendant to be attached in 
the city of New York, on account of that debt, by virtue 
of a warrant, the application for which stated that the 
defendant, Corbett, was indebted to the plaintiff in the 
sum of $1,520.95; ^Hhat such demand arose upon a 
judgment, which the applicant had been informed was 
obtained in or about the year 1843," &c. The defendant 
gave a bond to obtain a discbarge of the goods, and on 
that bond this suit was brought; which was defended 
on the grounds that the discharge in South Carolina 
cancelled the debt, and that the application for the war- 
rant only stated the indebtedness on information and 
belief, and was therefore insuflScient. 

Hddy that the discharge in South Carolina was in- 
effectual against the creditor living in this state. 

That the plaintiff, by proceeding in the courts of 
South Carolina* to enforce the payment of his debt, did 
not become bound by the insolvent laws of that state, 
providing for its discharge without payment. 

Seld. Notes. 6 
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That by imprisoning the debtor under the state laws, 
the plaintiff became bound by all laws of the state affect- 
ing that remedy^ but not by those impairing the dbUgor- 
tion of the contract. 

That the indebtedness was well stated in the applica- 
tion for the warrant. That the information and belief 
related to the date of the judgment, not to its existence, 
or to the fact of indebtedness. 

(S. C, 7 N. Y. 500.) 



Elijah Houghton against John J. V. Westebvelt, 

Sheriff, &c. 

This case presented the same question decided at the 
last term, in the case of Nicholson and others against 
Leavitt and others, (a) and was disposed of in the same 
manner ; the court holding that an assignment of his 
property, made by an insolvent debtor to a trustee, in 
trust for the payment of his debts, by which the trustee 
is authorized to sell the property, '* either for cash or 
upon credit^ as in his judgment may appear best, and 
most for the interest of the parties concerned," is void 
as against creditors. 

(a) 6 N. Y. 610 ; 10 i^. 591. 
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Joseph G. Allen and another against Peter A. 

AoiJiRBE and another. 

Parol agreemerU ; memorandum of broker. 

On a sale of raisins, the seller promised that, in case 
the government should grant the application of the 
seller for a return of part of the duties, the purchaser 
should have the ^benefit of such return. Heldy not a 
Bale of a thing in action, within the statute of frauds, 
and that the parol promise was binding. 

A broker, employed by the owner to sell goods, intro- 
duced to the owner a person wishing to purchase, when 
the owner stated the terms on which he would sell, and 
gave the purchaser one hour to decide whether he would 
accept tHie proposition, and both parties then left the 
broker's office. The purchaser, within the hour, notified 
the broker of his acceptance of the terms, who soon after 
made a memorandum of the terms of sale in his book, 
and gave a copy to the seller. The goods were delivered 
and paid for. In an action by the purchaser against 
the seller, for the duties which had been returned by 
the government, and to which the purchaser claimed to 
be entitled by the terms of the contract : JEkldy that in 
making the entry the broker did not act as the agent of 
the parties, and that the memorandum made by him did 
not prevent the giving of parol evidence of the contract. 

Sield also, that neither the original memorandum, 
nor the copy delivered to the seller, was admissible in 
evidence. 

(See 10 Barb. 74 ; 7 N. Y. 643, S. C.) 
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William C. Foster against Augustus Pettibone. 

Bailment ; goods to he manvfactured and returned. 

John G. Brown entered into a contract with the 
plaintiff, in these words: ''John G. Brown agrees to 
deliver to William C. Foster, at Rochester, thirty thou- 
sand bushels of wheat, to be ground ; fifteen thousand 
bushels to be ground in season to be shipped east dur- 
ing navigation this fall; and fifteen thousand to be 
ground during the winter ; said Brown to be subject to 
no charge on account of storage ; said Foster is to de- 
liver to said Brown one barrel of superfine flour for each 
five bushels of wheat so delivered to be ground; the 
wheat to be received from Gelston & Evans, and the 
flour to be returned to them." 

Brown delivered 15,000 bushels of the wheat under 
the contract, which the plaintiff ground, and returned 
the flour that the contract required him to return, ex- 
cept 300 barrels, which he shipped by canal for Albany. 
The defendant, in behalf of Brown, seized 193 barrels 
on the way, and this suit was brought by Foster to re- 
cover their value. The flour so seized was made from 
the wheat furnished by Brown under the contract. 

Held^ that the contract was one of bailment, and not 
of sale, and that no title to the wheat passed to the plain- 
tiff. The judgment rendered in his favor was therefore 
reversed. 

(S. C, 7 N- Y. 433.) 
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Allen Harris and others against Hervet Ely, 

Execator, &c. 

Parties as witnesses ; account of sales. 

A PARTY is competent to prove the absence from the 
state of a witness whose testimony has been taken con- 
ditionally. 

An account of sales transmitted by a factor or com- 
mission merchant to his principal, if not returned or 
objected to within a reasonable time, is competent evi- 
dence against the party receiving it, in an action by the 
factor to recover a balance of advances and commissions 
beyond the proceeds of the sales. What is a reason- 
able time for the examination of such account depends 
upon the usual course of business, and the particular 
circumstances of each case. 

The price of produce in a particular market cannot be 
proved by a witness residing at a distance from that 
market, and who derives his knowledge from an exam- 
ination of the prices current published in the news- 
papers. 



E. Darwin Litchfield and others against Robert H. 

White and another. 

Assignment for bene/U of creditors. 

This action was commenced by judgment creditors 
of Robert H. White, to set aside, as fraudulent and 
void, an assignment of his property made by White to 
the defendant, Leonard, in trust, for the benefit of his 
creditors. The assignment, which was set forth in the 
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complaint, was executed by both the parties to it, and 
provided that the trustees should retain out of the trust 
funds his expenses, '' and a reasonable compensation 
for his services in execution of the trust." The trustee 
covenanted "to execute the trust to the best of his abil- 
ity," and it was mutually covenanted " that the trustee 
should not be accountable for any loss that might be 
sustained, of the trust property or the proceeds thereof, 
unless the same should happen by reason of his own 
gross negligence or wilful raisfeasancey Heldy that 
the assignment was void. 

That the covenant of the trustee to execute the trust 
to the best of his ability, was qualified by the subse- 
quent clause, discharging him &om liability for losses 
not occasioned by gross negligence or wilful misfeasance. 

That the failing debtor could not rightfully withdraw 
his property from the reach of legal process, and dis- 
charge the holder of it from that degree of diligence, 
viz., ordinary diligence^ which the law requires from its 
officers in the execution of such process. 

(See 3 Sandf. 545 ; 7 N. Y. 438, S. C.) 



Maby E. Darrin and others against Jesse K. Hat- 
field and another, and Charles Shields. 

Bill to cancel mortgage; notice of Us pendens ; title of 

purchaser. 

The bill in this cause was filed in 1844, in the name of 
Mary E. Darrin and others, infants, by John K. Darrin, 
their fether, as next friend, against Hatfield, to cancel 
a mortgage held by him upon lands which descended to 
the plaintiffs from their mother, on the ground that the 
mortgage had been improperly obtained. The answer 
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denied the equity of the bHI, alleged that the mortgage 
was valid, and prayed a foreclosure. A decree was 
made in 1860, in accordance with the prayer of the an- 
swer^ directing a sale of the mortgaged premises, to 
satisfy the mortgage, in case the infants did not pay thd 
amount, within sixty days after the filing of the report, 
of the amount due thereon. The premises were sold in 
pursuance of the decree, and Charles Shields became 
the purchaser at $3,000, and paid ten per cent, of the 
amount. He afterwards petitioned to be released from 
his purchase, on the ground that a good title could not 
be made. The only specific defect pointed out was, that 
no notice of the pendency of the suit had been filed. 

Held^ that the father of the infant plaintiffs had an in- 
terest in the mortgaged premises, as tenant by the cur- 
tesy, which was not cut off by the sale, and that the 
purchaser therefore could not obtain a good title. 

That the fact of the father acting as next friend of the 
infants did not make him a party to the decree, so as to 
affect his individual rights. 

The petitioner having alleged that he could not ob- 
tain good title, was not confined to the specific defect 
pointed out in the petition, but had a right to avail 
himself of any defect of title which the papers dis- 
closed. 

These conclusions rendered it unnecessary to decide 
whether the decree of foreclosure made in favor of the 
defendant, in pursuance of a prayer in his answer to a 
bill filed in behalf of infants by their next friend, was 
or was not void, as against them. 

(See4Sandf. 468, S. C.) 
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Valarino against Thompson. 

Foreign consul; exemption from liability to suits. 

This action was assumpsit, brought in the Superior 
Court of the city of New York against Sidney Mason, 
and the respondent, Thompson, as partners, under the 
mercantile firm of Mason & Thompson, for money had 
and received. Mason being absent from the state, was 
not served with process. Thompson appeared and 
pleaded the general issue, with notice of set-off. The 
cause was tried on the merits, and the plaintiff obtained 
a verdict ; and judgment, after argument upon bill of 
exceptions, was rendered in his favor. Thompson sued 
out a writ of error from the Supreme Court, and in that 
court assigned, as error in fact, that at the commence- 
ment of the suit in the Superior Court he was consul to 
the Republic of Ecuador, and only liable to be sued in 
the District Court of the United States. The Supreme 

SsLD. Notes. 6 
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Court reversed the jadgment of the Superior Court on 
that ground. Valarino appealed to this court 

The judgment of the Supreme Court was affirmed, on 
the ground that the District Courts of the United States 
possess exclusive jurisdiction of all suits against con- 
suls, whether sued alone, or jointly with other persons. 

That the exemption of a consul from suit in the state 
courts was not either his personal privilege, or the privi- 
lege of the state by which he was commissed. 

That it was authorized by the Constitution, and created 
by the act of Congress for the benefit of the United 
States, in order to keep within their control all those 
cases which could in any degree aflfect their foreign 
relations. 

That it was their privilege alone, and could not be 
waived by the consul. 

That he could not withdraw himself from such exclu- 
sive jurisdiction by joining in a contract with another, 
and thus subjecting himself to a joint suit. On the con- 
trary, the effect of such joinder was to bring the co- 
defendant vrithin the jurisdiction of the District Court, 
as the intent of the Constitution and of the act of Con- 
gress could not be effectually carried out upon any 
other construction. 

(S. C, 7 N. Y. 576.) 



Mathews against M. S. & A. E. Beach. 

Libel; pleading. 

Action commenced in July, 1850, in the Superior 
Court of the city of New York, for a libel, alleged to 
have been published by the defendants of and concern- 
ing the plaintiff. The defendants in their answer denied 
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the publication of the libel, and then stated as follows : 
"And they aver that they published an article in the 
words set forth in the complaint, in good faith," &c., 
setting forth matter in justification. The plaintiff "de- 
murs to the said answer for insufficiency, and states as 
the grounds of his demurrer that all the averments in 
said answer contained, from the words *and they aver 
that they published an article' to the end of said 
answer, are insufficient as a justification in defence of 
said libel." The Superior Court sustained the demur- 
rer, and the cause was brought to trial before a jury, 
when the judge decided that the publication of the 
alleged libel was admitted by the pleadings. The de- 
fendant's counsel excepted, and the plaintiff had judg- 
ment. 

The Court of Appeals reversed the judgment, on the 
ground that the demurrer, notwithstanding its com- 
mencement as a demurrer to the whole answer, was in 
effect limited by the subsequent clauses to the special 
justification attempted to be made by the answer, and 
that the Superior Court, in passing upon the demurrer, 
must have so held, or the demurrer could not have been 
sustained. 

That the general denial of the publication of the libel 
therefore remained, and the admission of its publica- 
tion, contained in the part demurred to, must be re- 
garded as stricken out by the allowance of the demurrer. 

Other exceptions in the case, relating to the measure 
of damages, were not passed upon. 

(S. C, 8 N. Y. 173.) 
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Keegan against The Western Kailroad Company. 

Principal and agent; Tiegligence. 

The plaintiff obtained a judgment, in the Supreme 
Court, for injuries sustained by him from the explosion 
of the boiler of a locomotive engine, on which he was 
employed by the defendants as a fireman. 

The boiler was defective and dangerous ; and its con- 
dition in this respect was and had for some time been 
known to the defendants, through the reports of the 
engineer, made on several different occasions, which 
were entered on the books of the defendants kept for 
that purpose, and the injury to the plaintiff resulted 
from the improper conduct of the defendants in using 
the engine thus known to be defective. 

The judgment was aflirmed. It was held that the 
cases deciding that a principal is not liable to one agent 
or servant for an injury sustained by him in conse- 
quence of the negligence of another agent or servant 
engaged in the same general business, were not applica- 
ble to this case. That they apply only where the injury 
happened without any actual fault of the principal, 
either in the act which caused the injury, or in the selec- 
tion and employment of the agent by whose fault it 
happens. 

It was insisted, on the part of the defendants, that the 
plaintiff knew the condition of the boiler, and, there- 
fore, took the risk upon himself. His knowledge of its 
dangerous condition was not "found as a fact by the 
referee" before whom the cause was tried, though there 
was evidence in the case tending to prove it ; and, in the 
absence of such finding, if the fact was material, this 
court could not examine the evidence to ascertain 
whether it was sufliciently proved. 

(S. C, 8 N. Y. 175.) 
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Bakeb against Hoag. 

Lien /or salvage. 

Kbplevin for a quantity of wool. On the 16th No- 
vember, 1846, the wool, then owned by Hoag, was on 
board a canal boat passing down the Hudson, in tow of 
a steamboat. A collision with another steamboat oc- 
curred, by which the canal boat was sunk, and disap- 
peared in the channel of the river. Several days were 
spent by the defendant and others in unsuccessful 
efforts to find the boat, and the search was then aban- 
doned ; about two months afterward, the boat was dis- 
covered near the centre of the river, and the plaintiff, 
with several aflsistants, after several days' exertion, 
attended with some expense, danger and personal risk, 
succeeded in bringing the boat and cargo to the shore, 
and unlading her cai^o. The boat was foand where the 
tide ebbs and flows. Before the cargo was all unladen, 
the defendant claimed the wool, and took it from the 
plaintiff's possession. The plaintiff then brought this 
suit, claiming a lien for salvage. The defendant ob- 
tained judgment in the Supreme Court, on the ground 
that the plaintiff had no lien, either at common law or 
under the statute relative to wrecked property. The 
judgment was reversed, and a new trial ordered; the 
Court of Appeals holding that the plaintiff had no lien 
under the statute, as the property was not ^^cast by the 
sea upon the land," and was not therefore ^^ wrecked 
property," as defined in the statute. 

But that the plaintiff was entitled to salvage by the 
common law. That the property was found derelict at 
sea, that is, within the limits of admiralty and maritime 
jurisdiction, and the plaintiff might hold it until paid a 
reasonable compensation for his expenses, services, and 
personal risk, in saving it from impending loss. 
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That the question whether personal risk was incurred 
in saving the property did not affect the right of the 
salvor, but only the amount of his compensation. 

That the salvor had a right to hold the property until 
paid his reasonable salvage, and when taken from him 
vnpongf ully, even by the general owner, to bring his ac- 
tion in a common law court, without resorting to ad- 
miralty. 

(S. C, 3 Barb. 203 ; 7 id. 113 ; 7 N. Y. 555.) 



Hart dgainst The Eeksselaeb and Saratoga Eail- 

BOAD Company. 

Carriers of passengers ; liability for loss of hagga^e. 

Action to recover the value of baggage lost on a 
railroad. The defendants and the Saratoga and Wash- 
ington Bailroad Company, by an arrangement between 
them, run the cars of both companies through from 
Whitehall to Troy and back, dividing fare in proportion 
to the length of each route, Saratoga Springs being the 
the point of division. The servants employed on the 
cars go over the entire route, but are paid by the com- 
pany that hires them. Each company has the entire 
control of the cars while on its road, and pays to the 
other a compensation for such use of the cars. Agents 
of the Saratoga and Washington road at Whitehall sign 
and sell tickets, and receive fare from passengers for the 
entire route to Troy, and in like manner tickets are 
signed and sold and fare received at Troy, by defendants' 
agents, for the entire route to Whitehall. On the 24th 
October, 1846, the plaintiff at Whitehall paid the fare 
for herself and four children from that place to Troy, to 
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a person who gave her tickets which were received on 
the cars as evidence of her right to be conveyed thereon 
to Troy. The same i)erson took charge of her baggage, 
marked it for "Troy," and it was placed in the bag- 
gage car of the train. On the arrival of the train at 
Troy, two of f onr boxes or chests, constituting the plain- 
tiff' s baggage, were missing, one of them containing 
eighteen gold sovereigns. The plaintiff brottght this ac- 
tion to recover for the lost baggage. On proof of the 
above facts, the judge denied a motion for a nonsuit, 
and charged the jury that it was for them to say whether 
it was proved that the defendants by their agents re- 
ceived the baggage at Whitehall, and agreed to carry it 
to Troy ; if so, they were liable, whether it came upon 
their road or not. That if the money in the chest was a 
proper sum for travelling expenses, the plaintiff was 
not bound to give notice of it to charge the defendants 
with its loss. The defendants' counsel excepted to the 
charge, and the plaintiff had judgment. 

The judgment was affirmed. The refusal to nonsuit, 
and the charge as to the liability of the defendants, if 
their agents received the baggage at Whitehall, was held 
correct (that point being otherwise presented and spe- 
cifically excepted to) ; but that the general exception to 
both branches of the charge did not properly raise the 
question whether the charge as to the money was 
correct. 

(S. C, 8 N. Y. 37.) 



48 NOTES OF CASES DECIDED 



Manige and Havens against The Mayor &o. of 

THE City of New York. 

Assessments for street improvements in New YorJc. 

The corporation of the city of New York, in regnlat- 
ing and improving streets, may either cause estimates to 
• be made of the cost of the work, and have the amount 
assessed and collected before doing or contracting for 
the work, or it may, under its own ordinance directing 
the improvement, cause the work to be done, and, after 
the work is done and the cost ascertained, have the 
amount assessed and collected. 

It is not necessary to make a distinct assessment for 
each street ; several may be included in one assessment. 

When the corporation elects to do the work before 
any assessment is made, it is not necessary for the com- 
mon council to declare in advance what property is in- 
tended to be benefited by the work, or to fix the limits 
of the property to be assessed. 

A part of the work was done under an ordinance, 
passed November 3d, 1847, which appointed three per- 
sons to make an estimate of the expense, and to assess 
the amount among the owners of property intended to 
be. benefited, but who never acted in the premises ; the 
residue of the work was done under an ordinance 
passed in 1849, including work not embraced in the first 
ordinance, and removing the former and appointing new 
assessors, who made one assessment for all the work 
done under both ordinances, and the assessment was 
approved by the common council. Held^ a valid 
assessment. 

The common council did not directly declare what 
property was benefited by the work, or what should be 
assessed to defray the cost of it; but the assessment 
fixed certain limits as embracing the property benefited. 



m THE COURT OF APPEALS. 49 

and the approval of such assessments was held a suffi- 
cient designation by the common council of the property 
benefited. 

The common council need not cause the amount as- 
sessed upon the property of any person to be demanded 
of such person before issuing a warrant for its collection, 
though a demand before levying upon property is 
necessary. 

(S. C, 8 N. Y. 120.) 



The President &c. of the Ohemuno Canal Bank 

a^/ainst Judson. 

AsHffnments for hefwefii of credUors; ha/nkrv/pt a/St. 

Prior to February 7, 1842, Towner and Suffem were 
merchants and copartners in business at Ehnira, in the 
county of Chemung, in the " Northern District of New 
York." On that day Suffem assigned to Towner all his 
interest in the partnership effects, by an assignment, 
invalid as against creditors, under the bankrupt law 
then in force; and on the next day Towner made a 
similar invalid assignment of all the effects thus in his 
possession, and of his other property, to trustees, for 
the payment of debts, giving priority to certain cred- 
itors, among whom were the plaintiffs in this suit. The 
trustees collected and paid to the plaintiffs, as such 
creditors, about $6,000. 

In August, 1842, a creditor of Towner and Suffem 
presented to the U. S. District Court for the Northern 
District of New York a petition, praying to have them 
declared bankrupts, and in the petition describing them 
as '^now or late residing in the town of Elmira, in the 

Seld. Notbs, 7 
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county of Chemung," in said district; and they were 
described as "now or late of Elinira," &c., in all the 
proceedings prior to the decree of bankruptcy, in which 
they were described as ''of Elmira," &c. In Septem- 
ber, 1842, they were declared bankrupts, by a decree 
of the District Court, and Mordecai Ogden was ap- 
pointed their assignee. 

In April, 1844, the assignee filed a bill before said 
District Court, against the voluntary assignees of 
Towner and Suflfern and the plaintiffs in this suit, to set 
aside the voluntary assignments, and to reach the 
assigned effects in the hands of the trustees, including 
what had been paid to the plaintiffs in this suit. The 
assignees answered the bill. The plaintiffs demurred, 
insisting that the District Court had no general equity 
jurisdiction, and that the bankrupt act which gave it 
jurisdiction was repealed before the bill was filed. 

The District Court, in October, 1845, dismissed the 
bill, as a bill, but ordered it to stand as a petition, as 
the foundation of summary proceedings under the 6th 
section of the bankrupt act, as of the date when the 
bill was filed. The petitioner (Ogden) died during the 
pendency of the proceedings, and the defendant in this 
suit (Judson) was appointed assignee, and substituted 
as petitioner in his stead. Under those proceedings the 
voluntary assignments were set aside as fraudulent, and 
a decree was made in favor of Judson, against the plain- 
tiffs in this suit, for $6,000 and upwards, upon which 
execution was awarded. The marshal, by virtue of such 
execution, under the directions of the defendant, took 
from the plaintiffs the amount of money required to sat- 
isfy it, and the plaintiffs brought an action of trespass 
against the defendant, in the Supreme Court, for such 
taking. The defendant justified under the proceedings 
above referred to. The Supreme Court rendered judg- 
ment in favor of the plaintiffs, on the ground that the 
repeal of the bankrupt act deprived the District Court 
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of jurisdiction, and that Its decree was therefore void. 
This court reversed that judgment, holding : 

In relation to the original proceedings against the 
bankrupts, that the District Court, although of limited, 
was not of inferior jurisdiction ; and that it would be 
presumed to have had jurisdiction over the persons of 
the parties proceeded against, when its want of juris- 
diction was not shown. 

But that it was not necessary to resort to such pre- 
sumption in this case, as the petition only left it 
doubtful whether the defendants resided within the 
jurisdiction of the court, and that doubt was removed 
by the decree, from which it affirmatively appeared that 
they did reside within such jurisdiction. 

In relation to the subsequent proceedings by the as- 
signee in bankruptcy, that the District Court had juris- 
diction of those proceedings under the sixth section of 
the bankrupt act. That they were within the saving 
clause of the repealing act of March 8d, 1843, provid- 
ing that the repeal should not affect ^^ any case or pro- 
ceeding in bankruptcy commenced" before the passage 
of that act. That this saving clause embraced all pro- 
ceedings founded on the original decree of bankruptcy, 
including the collection and final distribution of the 
effects of the bankrupts. 

That the District Court, having jurisdiction to hear 
and determine the matter, either at law or in equity, 
had the power of adjudging in which form relief should 
be administered, and that an error in that respect (if 
there were any) could not be alleged as a defect of ju- 
risdiction. 

That the order of the court, allowing the bill filed by 
the assignee in bankruptcy to be retained as a petition, 
whether erroneous or not, could not be alleged as a 
jurisdictional defect which would render its decree void. 

That, so far as the order directed the bill to stand as 
a petition, with the same effect as if it had been in form 
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a petition when originally filed, it might be disre- 
garded, and the bill treated as a petition filed at the 
date of the order. The fact that, in so treating it, the 
filing was more than two years after the decree of 
bankruptcy, and after the ''cause of suit" occurred, 
constituted no defence to the proceedings, as that de- 
fence was a mere statute of limitations, and was not set 
up in answer to the petition. 
(S. C, 8N. Y. 254.) 



Stone, Administratrix, &c., against Steebe and 

others. 

Bond arid mortgage ; application of, by agenty to pay 

his own debt ; ratification. 

In February, 1835, Alanson Pierson, son of Eunice 
Pierson, was the managing agent of a manufacturing 
company in the county of Otsego, and a member of 
the company. That company borrowed of Mrs. Pier- 
son $850, for which the individuals composing it exe- 
cuted to her their bond and mortgage upon the real es- 
tate of the company, dated February, 1836. Alanson 
Pierson acted in her behalf in making the negotiations 
with the other members of the company, and the 
money loaned was applied to the uses of the company. 
The company subsequently became incorporated by the 
name of the Oaksville Manufacturing Company, and 
the corporation became the owner of the property cov- 
ered by the mortgage. In September, 1836, a call was 
made for an instalment upon the stock of the com- 
pany, which required the payment of $720 from Alan- 
son Pierson on his stock. He agreed to pay the 
instalment by applying it in satisfaction of the bond 
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and mortgage due to bis mother, alleging that he was 
authorized to do so. 

The company assented, and gave him credit for the 
amount of the bond and mortgage, which balanced the 
$720, and left an excess of $140 due him. This arrange- 
ment was made in October, 1836, and it does not apr 
pear that the bond and mortgage were present, or at 
that time in the possession of Alanson Pierson. His 
mother had consented that he might have the benefit of 
the bond and mortgage in case he paid or secured to 
her the amount of it. Mrs. Pierson removed to Michi- 
gan in November, 1836, and Alanson Pierson remained 
the agent of the manufacturing company until the 
spring of 1837, when he removed to Michigan, and took 
chaise there of his mother's farm. He then informed 
his mother of the arrangement made with the Oaksville 
company, but she refused to ratify it unless paid or se- 
cured the amount due on the bond and mortgage. He 
afterwards executed to her a chattel mortgage upon his 
personal property, for an amount not exceeding half 
the amount of the bond and mortgage of the Oaksville 
company, intending it as security to her, to that extent, 
on account of that bond and mortgage. She accepted 
it, but refused to receive it as a set-off against her 
claim on the Oaksville company. The property cov- 
ered by the chattel mortgage was replevied by her from 
the marshal, who had seized it on execution against 
her son. 

Mrs. Pierson died in 1840, without having notified the 
Oaksville company of her dissent to the arrangement 
made by her son ; and this suit was commenced by bill 
of foreclosure, filed by the administratrix of her estate, 
before the Vice- Chancellor of the Eighth Circuit, in 
1843. 

The Vice-Chaftcellor made the usual decree of fore- 
closure, holding that the son had no authority to make 
the arrangement to cancel his own debt with the bond 
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and mortgage, and that the circumstances did not war- 
rant the inference that Mrs. Pierson had ratified the 
transaction. 

The Supreme Court reversed the decision of the Vice- 
Chancellor, and dismissed the bill, on the ground that 
there was sufficient evidence of her ratification of the 
agreement made by her son, arising from her accept- 
ance of the chattel mortgage, and her neglect to notify 
the company of her dissent. 

The Court of Appeals reversed the decree of the Su- 
preme Court, and directed a decree for the amount due 
on the bond and mortgage, after applying thereon the 
proceeds of the chattel mortgage ; holding that the son 
was not authorized to apply the bond and mortgage in 
satisfaction of his own debt, and that the acceptance 
by Mrs. Pierson of the chattel mortgage, uijder the cir- 
cumstances, did not amount to a ratification of that 
arrangement. 



DoBSON against Kacey. 

Witness; competency. 

The widow of a deceased mortgagee in possession of 
the mortgaged premises, made a defendant with her 
children, the heirs of the deceased mortgagee, in a bill 
filed by the heir of the deceased mortgagor to redeem 
the mortgaged premises, having released her interest in 
the premises (pending the suit) to her children, was 
held a competent witness, prior to the adoption of the 
Code of Procedure, in behalf of .her children, to show- 
that the mortgagor had released the equity of redemp- 
tion to the mortgagee in his lifetime. 
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Iq relation to the rents and profits which she had re- 
ceived for a number of years, it was held, that her 
interest was balanced, as she was equally bound to 
account for them, whether the heirs of the mortgagor or 
of the mortgagee succeeded. 

That her liability for costs was contingent, and there- 
fore not such an interest as to render her an incompetent 
witness. 

The testimony to establish the release of the equity of 
redemption was conflicting, and the conclusion depended 
chiefly on the relative weight which should be given to 
the statements of different witnesses. The referee having 
reported in favor of the release, and his report having 
been conflrmed by the Supreme Court, this court refused 
to disturb such finding. 

(See 3 Sandf. Ch. R. 60 ; 8 N, Y. 216, S. C.) 



Morris against Husson. 

Absence of exertions or objections. 

Action in the Superior Court of the city of New 
York against the indorser of a promissory note. The 
plaintiff recovered, and the defendant appealed. Seve- 
ral questions were presented and discussed here in re- 
gard to the suflSciency of the demand of payment of the 
maker of the note, and in regard to the service of notice 
of non-payment ; but it appearing by the printed case 
that the cause was tried before a referee, and the facts, 
as settled by the Superior Court, not showing that any 
exceptions were taken before the referee, or any objection 
made before him to the plaintiffs recovery, it was held 
that the record presented no question of law upon which 
this court could pass, and the judgment was therefore 
affirmed. 
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The judges also concurred in the opinion, that there 
would have been no sufficient ground for reversing the 
judgment, even if the exceptions as to the points pre- 
sented had been regularly taken. 

(See 4 Sandf. 93 ; 8 N. Y. 204, S. C.) 



Decker against Gardner. 

Costs ; extra allowance. 

Decker, in 1850, commenced an action in the Supe- 
rior Court of the city of New York against Gardner, 
and one Matthews, for the alleged wrongful taking and 
conversion by them of a promissory note. The defen- 
dants answered separately, denying the allegations of 
the complaint. On the trial, the plaintiff recovered 
against the defendant Matthews upwards of $2,000, and 
the defendant Gardner obtained a verdict in his favor. 
The defendant Gardner moved at a special term for 
costs, and for an extra allowance under sections 308 and 
309 of the Code of 1849. The court decided that he 
was entitled to costs, a^ a matter of rights under section 
305 of the Code, and also made him an extra allowance 
of $100. It did not appear from the record, otherwise 
than by the fact of such allowance, that the court de- 
cided that the case was difficult or extraordinary, or 
that the prosecution had been unreasonably conducted. 
The Superior Court at general term affirmed that deci- 
sion, and the plaintiff appealed. 

This court affirmed the judgment ; holding, that the 
defendant Gardner was entitled to costs, as a matter of 
right, under section 305 of the Code. 

That the extra allowance was a matter of discretion, 
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both as to the propriety of making any allowance and as 
to the amonnt, within the limits prescribed in the stat- 
ute, and therefore not subject to review on appeal. 

That it was not necessary for the record to show that 
the case was adjudged to have been difficult or extra- 
} ordinary, or that the prosecution had been unreasonably 
conducted, because the allovmnce by a court of general 
jurisdiction was evidence of itself, until the contrary 
should be shown, that a case existed requiring it to be 
made ; and that, if the facts were spread out upon the 
record, this court would not review them to determine 
whether the court below had or had not properly exer- 
cised its discretion. 
(S. C, 8 N. Y., 29.) 



Wright against Douglass. 

RemUing trust; oMdchment; recitals in deed. 

This cause having once been before the Court of Ap- 
peals (2 Comst. 373, and 3 Barb. S. C. Bep. 664), came 
up again, on appeal by the plaintiff from a judgment of 
the Supreme Court in favor of the defendant, on a spe- 
cial verdict found by the jury. (For the principal facts 
see the reports above referred to.) The jury found, on 
this occasion, that Dana paid no consideration for the 
lands in controversy, but took the title for the use of the 
Towanda Bank. That this fact was recited in the deed 
from Dana and the bank to the defendant Douglass. 

The Supreme Court held that the Towanda Bank, 
which paid the consideration, had, under our statutes 
in relation to uses and trusts, no interest in the premises, 
legal or equitable, but that a resulting trust was created, 
in accordance with the 62d section of said statutes, in 
Seld. Notbs. 8 
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favor of the creditors of the bank at the time of the 
conveyance to Dana. 

That the plaintiff was not such creditor, and that the 
bank had no interest which could be attached at the 
time when the plaintiff' s attachment was levied. 

That the defendant was not estopped from denying 
that Dana was a trustee for the bank by the recital of 
that fact in the conveyance to him. 

That if Dana was to be regarded as a trustee, the 
plaintiff's proceedings and judgment under his attach- 
ment were void, because no copy of the attachment had 
been served upon the trustee, in accordance with the act 
of 1842 (p. 227, § 2). 

The Court of Appeals reversed the judgment, and 
ordered j udgment for the plaintiff on the special verdict, 
on the ground that the transaction between the Towanda 
Bank and Dana was an attempt to create a passive trust, 
not allowed by the statute, and that therefore no estate, 
legal or equitable, vested in Dana. 

That the finding of the jury was conclusive on that 
subject ; and if the evidence set forth in the verdict was 
examined, the deed to the defendant was equally con- 
clusive, the recitals of which were evidence against the 
defendant who accepted it, as well as against the 
grantors. 

That the equitable estate was in the Towanda Bank 
when the plaintiff's attachment was levied, and that 
such equitable estate was liable to be seized on the 
attachment. 

That the plaintiff, by virtue of his attachment and the 
judgment and conveyance under it, became possessed of 
the entire interest of the Towanda Bank in the land, and 
the subsequent execution of the deed by the sheriff to 
the bank perfected his legal title. 

That as Dana was not a trustee, it was not necessary 
to serve upon him a copy of the attachment. 

(S. C, 10 Barb. 97 ; 7 N. Y. 564.) 
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Sheldon against Pelton and Bliss, Executors. 

Bights of widow in husband^ s estaie; ante-nuptial 

agreement 

An ante-nuptial agreement, by which the husband 
promised to make, by will, a certain provision for his 
widow, in lieu of dower, and all other claims upon his 
estate, left unperformed on the part of the husband at 
the time of his death, is no bar to the claim gf the widow 
to the property which the statute directs to be set apart 
for her use. 

Where executors inventory the whole property, and 
set apart none for the widow, the surrogate has power, 
on her petition, to cite them before him to correct the 
inventory ; and if it be shown that the property has 
been sold, so that that which should have been given to 
her cannot be so given, the surrogate may decree the 
payment to her of its value by the executors. 

When a party has put it out of his power to do spe- 
cifically what the law enjoins, he shall be decreed to 
make compensation. 

The residuary legatees are not necessary or proper 
parties to such proceeding. 

The provision in the 2d section of the act of 1842, 
chap. 167, giving to a widow property to the value of 
$150, was not intended as a substitute for what was 
given to her by sections 9 and 10, in the Revised Stat- 
utes (2 R. S. 83), but was intended as an additionM 
provision. 

The discretion given to the appraisers, under that 
section, has reference to the articles to be set apart, and 
not to the amount. 

The possession by the widow, under a claim of right, 
by virtue of the antenuptial contract, of a part of the 
property which the contract provided should be given to 
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her by will, the devisees and legatees, to whom it was in 
fact given, not having assented to her claim, is no bar 
to her right to the property given by her by the statute. 



AvERiLL and others against Taylor and others. 

Lease; assignability; rights of assignees. 

No PAETiciTLAB form of words is necessary to consti- 
tute a lease. Whether an instrument executed between 
parties, relating to the occupancy of real estate, amounts 
to a lease, or only to an agreement for a lease, depends 
on the intention of the parties as collected from the 
words of the whole instrument. 

The circumstances attending its execution may be 
resorted to for aid in the interpretation of its language, 
but not declarations of the parties as to their intention. 

In this case, the instrument, which was signed and 
sealed by the parties, and dated March 1st, 1849, com- 
menced its provisions with the words, " The said Voor- 
hees agrees to lease and rent to said Rust, for the term 
of ten years, commencing on the first day of May, 1849, 
at and for the rents," &c., "the premises known as the 
Empire House," &c., and contained all the provisions 
necessary to make a complete lease, with a covenant on 
the part of Rust to surrender quiet possession of the 
premises '* at the end of the said term " in good order. 
It was executed late in December, 1849, and dated back 
to March. Rust had been in possession of the premises 
from the first of May previous, keeping them as a hotel, 
and had expended several thousand dollars in repairs, 
which the terms of the instrument authorized. It con- 
tained the expression, ^HJiis lease includes all the prem- 
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ises known as the Empire Honse, except," &c.; and 
soon after its execution the parties made and signed, at 
the foot of it, a farther stipulation, saying, ^'Eust is to 
leave" (certain specified fixtures) **to said Voorhees, at 
the end of the foregoing lease, without charge." 

ffeldy that the instrument was a lease, and gave to 
Rust a term of ten years in the property described. 

That the interest of Eust was assignable, though 
assigns were not mentioned in the lease. 

That his assignees, for the preservation of their term, 
had a right to redeem the leased premises from a prior 
mortgage, and upon such redemption were entitled to 
an assignment of the prior mortgage, and of the bond to 
which the mortgage was collateral. 

(S. C, 8 N. Y. 44.) 



Bfell and others against The Trustees of Lookport. 

Assessment far land taAen for a street. 

This cause has once been passed upon by the Court of 
Appeals. (3 Comst., 197.) 

The court now held, that the record of the judgment 
pronounced by the President of the Board of Trusteee 
in favor of the plaintiffs, for the amount awarded to 
them by the jury for the value of their land appro- 
priated by the defendants for a street, was conclusive 
upon both parties, provided the defendants had juris- 
diction to appropriate the land and cause the assessment 
to be made. [This conclusion disposed of nearly all the 
objections made by the defendants, not bearing upon the 
question of jurisdiction.] 



J 



^ 
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That the offer to show that two of the jurors by whom 
the assessment was made had not the qualifications re- 
quired by the charter, one being a non-resident and the 
other an alien, was properly rejected, as those facts did 
not affect the defendant's jurisdiction. 

That the defendants had not a right under their char- 
ter to lay out or extend a street, which, in any part of 
its route, shoxQd run across or over the site of any build- 
ing, the expense of removing which would exceed $100 ; 
but that the offer of proof on this subject on the trial 
did not bring the case within the terms of the restriction, 
and was, therefore, properly rejected. 

That the remedy of the plaintiffs, to recover the sum 
adjudged to them, was properly pursued by action and 
not by mandamus. That such remedy was not only 
given by the express terms of the charter, but existed 
by the common law. 

That the right of action occurred immediately upon 
the refusal of the defendants to pay the amount awarded 
by the jury, after the judgment pronounced upon the 
award, without any assessment or collection of the 
amount from the owners of the property benefited. 

That evidence that the plaintiffs had remained in pos- 
session of the property appropriated for the street, and 
had sold and conveyed it by warranty deed, was imma- 
terial, and was properly rejected, as it was the right of 
the defendants at any time after the award to take pos- 
session of the property, on paying or tendering the 
amount awarded, with interest. 

(S. C, 11 Barb. 602 ; 8 N. Y. 55.) 
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. Ledtakd against Ackeb. 

Sheriff; payment qf money into court 

Wheee money, made by a sheriff from the sale of 
personal property upon execution, is claimed both by 
the plaintiff in the execution and by the landlord of 
the defendant, for rent claimed to be due from such 
defendant for the use of the premises where the prop- 
erty was levied upon, the court from which the exe- 
cution issued has authority, on the application of the 
sheriff, and on notice to both the claimants, to order 
the payment of the money to the clerk of the court, 
subject to its further order ; and the payment by the 
sheriff to the clerk, in pursuance of the order, consti- 
tutes a defence to an action for such money commenced 
by the landlord against the sheriff, intermediate the 
time of making the order to show cause, and the final 
order for such payment, the landlord having appeared 
by counsel and contested the making of such final order. 



MiTNSON and another against C. and A. Hegeman. 

Co-defendants as witnesses. 

This was an action to recover the value of two canal 
boats, alleged to have been converted by the defendants. 
The defendants in their answer, among other things, 
stated that the boats were pledged to Cornelius and 
Christopher C. Hegeman, who took them and sold them 
pursuant to the pledge. The cause was tried while the 
Code of 1849 was in force. On the trial Aaron Hege- 
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man, one of the defendants, was called as a witness for 
Cornelius. He was objected to on the ground that he 
was a co-defendant ; that there was evidence to charge 
him with his co-defendant, and that he was charged in 
the complaint with combining with his co-defendant to 
convert the boats to their own use. The judge rejected 
the witness, and the plaintiffs recovered against both de- 
fendants, who appealed to this court. 

The judgment was reversed and a new trial ordered, 
on the ground that the witness was improperly rejected. 
That as separate judgments might be entered in such 
case, either defendant might avail himself of the testi- 
mony of the other. 

(See 10 Barb. 112, S. C.) 



MiLLEB dgainst The Steam Navigation Compaky. 

Common carriers ; UdbilUy for loss by fire. 

The defendants, who- were common carriers between 
New York and Albany, on the 14th and 15th of August, 
1848, at the city of New York, received an board their 
barge, goods directed to the plaintiff at Rochester, ' ' care 
of F. M. Adams, Albany." Adams was the agent of a 
line of canal boats, to whom the goods should, in the 
regular course of business, have been delivered to be for- 
warded to their destination. The goods arrived at Al- 
bany in the barge, on the morning of the 17th of August, 
and were chiefly discharged from the barge to a floating 
vessel or warehouse, kept by the defendants in the basin 
at Albany to receive goods from their barges, prepara- 
tory to a delivery to the canal lines, when fire was com- 
municated to the float from buildings burning on the 
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shore, and the float, barge and goods were entirely con- 
samed. Adams was on board of the barge in the morn- 
ing and saw the goods. He had a boat near by ready 
to take them, but had made no attempt to do so. Other 
boats had taken loads from the float that day^ and left 
before the fire. 

This action was brought to recover the value of the 
goods. 

On the trial, the foregoing facts being proved, the 
court directed the jury to find a verdict for the plaintiff 
for the value of the goods, and judgment was rendered 
accordingly. 

Hdd^ that the defendants held the goods as common 
carriers at the time of the fire, and were liable for their 
loss. 

That there was nothing to show an intention on their 
part to store the goods, or to justify their doing so if 
such had been their intention. That the facts showed 
that, instead of being engaged in storing the goods, they 
were placing them in a situation to be delivered accord- 
ing to their contract 

That the defendants, not having raised on the trial the 
question whether a reasonable time for the consignee to 
take away the goods had not elapsed, could not, if it 
was material, raise it in this court 

That there being no evidence to show how the fire 
originated, the presumption was that it arose from some 
act of man and not from lightning. 

(S. C, 13 Barb. 361 ; 10 N. Y. 431.) 

Skld. Notes 9 



66 NOTES OP CASES DECIDED 



BoGEET against Vermilya. 

Statute of limitations. 

The statute of limitations does not run against one of 
two makers of a joint and several promissory note while 
he is residing in a foreign country, though the other 
maker remain a resident, and the right of action be- 
comes in the meantime barred as against him. 

An immaterial issue, however it may be found, where 
the rights of the parties are established by the finding 
upon material issues, has no effect upon the judgment. 

(See 10 Barb. 32 ; 10 N. Y. 447, S. C.) 



The People against Cook. 

Office and offijcer ; elections ; Mil of exertions. 

Action to test the title of the defendant to the office 
of state treasurer. 

The title to an elective office is derived from the peo- 
ple, and the certificate of the board of canvassers is 
merely the evidence of such title. 

The issue joined in this case had reference to the num- 
ber of votes received by the respective candidates, and 
not merely as to which had the certificate. 

When there is no dispute about the facts, it is not 
error to prevent counsel from addressing the jury, there 
being no question of damages in the case. 

A bill of exceptions does not lie fo a decision, when 
the matter rests in the discretion of the judge ; nor to a 
mere commentary on the evidence. 

The motives of insi)ectors of election cannot be in- 
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quired into if every legal vote offered is received, and 
every illegal one is excluded. 

At the election in 1851, the defendant and Benjamin 
Welch, junior, were candidates for the oflBice of treas- 
urer, and divers ballots were returned to the state can- 
vassers, some having the name of Benjamin C. Welch, 
junior, and others the name of Benjamin Welch, for 
that office. They were not allowed by the state canvass- 
ers to Benjamin Welch, junior. 

Held^ by Willard, J., that the state canvassers de- 
cided correctly in rejecting them. 

Eeldy by the court, that evidence tending to show that 
those votes were intended for Benjamin Welch, junior, 
was properly received; and it being, prima fddej 
sufficient to establish the fact of such intention, and not 
attempted to be contradicted or explained, the judge 
committed no error in refusing to submit it as an open 
question to the jury, and in directing a verdict in con- 
formity to the evidence. 

On the trial of this issue it was proper to go behind 
the return, and to show the intention of the voters who 
deposited the defective ballots. 

Where the inspectors and clerks of election took their 
oaths of office on a book other than the gosi)els, they 
believing it to contain the gospels, held that they were 
legally sworn into office. 

Oaths administered to challenged voters, in like man- 
ner, were held legally administered, and the voters 
liable to indictment for perjury if they swore falsely. 

Where the inspectors and clerks omitted to take any 
oath of office, or were sworn before an improper officer, 
it was held that they were officers de facto, and their 
acts were valid so far as the public was concerned. 

It seems that the wilful neglect of inspectors or clerks 
to take the oath required by law, before ei^tering upon 
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their duties, would subject them to indictment for a 
misdemeanor. 

The county canvassers have no right to reject the 
return of the inspectors from an election district, fair 
and regular on its face, and presented to the proper offi- 
cer in due time. 

If the irregularities at the polls are such that the 
true state of the vote cannot be ascertained (as in the 
case of the destruction of the ballot-boxes by a mob), 
they will excuse the inspectors from making any return 
to the county board. 

Neither the county nor state canvassers have author- 
ity to examine witnesses, or to decide otherwise than 
upon the returns made to them. Their duty is mainly 
ministerial, but they have a right to allow to a candidate 
ballots on which his Christian name is expressed by 
well-known abbreviations. 

An appointment of inspectors to fill a vacancy, under 
§ 22 of the election act of 1842, must be signed by the 
supervisor, town clerk, and justices; and if signed by 
one justice only, it confers a merely colorable authority, 
and does not displace the elected inspectors, in case they 
subsequently appear. 

Inspectors so appointed are officers de facto^ and 
their acts are valid. An officer de facto is one who 
comes into office by color of a legal appointment or 
election. 

An omission to appoint clerks of the election will not 
invalidate the return of the district, nor will the occa- 
sional interference of more than three inspectors in 
making the canvass. 

A failure to comply with those requisites of the stat- 
ute which are directory is an irregularity ; but it will 
not vitiate the election, unless it be such that it deprives 
a legal voter of his vote, or admits an unqualified person 
to vote, or brings the result of the election into such un- 
certainty that a true canvass cannot be made. 
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The closing of the outer door of the election room at 
sunset, with the view of excluding other persons from 
entering, and receiving the votes, after sunset, of the 
voters in the room when the door was closed, will not, 
of itself^ vitiate the election for the district, it not ap- 
pearing that legal voters were excluded or illegal votes 
received. 

A judgment will not be reversed, on bill of exceptions, 
for an irregularity which it is manifest could have had 
no tendency to injure the party excepting. 

(S. C, 14 Barb. 269 ; 8 N. Y. 67.) 



AsTOR against L'Ahoreux. 

Practice; case wUhout exceptions. 

Action of covenant to recover rent from defendant as 
assignee of a lease. 

The judge before whom the cause was tried, at special 
term, rendered a judgment for the plaintiff. The Supe- 
rior Court, at general term, upon a case made at the 
trial, containing no exceptions, reversed the judgment, 
and, instead of granting a new trial, rendered final 
judgment in favor of the defendant. The plaintiff ap- 
pealed. 

The Court of Api)eals held, that a case containing 
no exceptions presented no legal questions which that 
court could review on the merits ; but that the court 
below erred in rendering final judgment in favor of 
the defendant, when upon the case made by him he 
had only a right to ask for a new trial ; and for that 
reason the judgment was reversed and a new trial or- 
dered. 

(S. C, 8 N. Y. 107. Explained, 17 id. 31.) 



I 
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MooBE against The Mayor &c. of the City of 

New York. 

A wife, during the life of her husband, has no estate or interest in his 
lands. 

Her inchoate right of dower can be cut off by the act of the government, 
in the exercise of its power of eminerU domain. 

Such act does not impair the obligation of contracts ; dower not resulting 
from the contract of marriage, but from a positive institution of the state 
founded on reasons of public policy. 

Hence a widow is entitled to dower, according to our law, though the mar- 
riage took place abroad, where a different rule prevails. 

Action by the widow of Lewis Moore, to obtain 
dower, or the value of her dower (the plaintiff offering 
to take a sum in gross in lien of dower), in lands taken 
by the city of New York for Fulton Market, under an 
act of the legislature, passed March 14tb, 1817. 

That act authorized commissioners appointed by the 
Supreme Court to make a just estimate of the damages 
to the owners of and persons entitled to or interested in 
the lands, &c., proposed to be appropriated to the use 
of the city ; and provided that the report of the com- 
missioners, when confirmed, should vest in the city the 
fee simple absolute, in the lands, &c. , appropriated, and 
should be conclusive upon the owners, lessees and per- 
sons interested in or entitled to such lands, &c., and all 
other persons whomsoever. Under this act, the premises 
in question, the fee of which was then in the plaintiff's 
husband (Lewis Moore), were appropriated and taken 
by the defendants, and have ever since been occupied by 
them. The commissioners estimated the damages of 
Mr. Moore, on account of such taking, at $34,432, which 
sum was paid to him. 

The plaintiff obtained judgment at the special term of 
the Superior Court of the city of New York, which was 
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reversed at the general term, and judgment rendered in 
favor of the defendants. 

The latter judgment was affirmed. It was held, that 
a wife, during the life of her husband, has no estate or 
interest in his lands. That her inchoate right could be 
cut off by the act of the government in the exercise of 
its power of eminent domain. 

That such act does not impair the obligation of con- 
tracts, dower not resulting from the contract of marriage, 
but from a positive institution of the state founded on 
reasons of public policy. 

Therefore, a widow is entitled to dower, according to 
our law, though the marriage take place abroad, where 
the civil law, or other law differing from ours in that 
respect, prevails. 

(See 4 Sandf. 456 ; 8 N. Y. 110, S. C.) 



MoCraoken against Cholwell. 

The court held, that neither the "case" nor what was 
called a "special verdict," in the papers submitted in 
this cause, presented any point on which the judgment 
could be reversed, and it was therefore affirmed. 



Wambaugh against Gates. 

Sale of land under decree; deed to purchaser; title. 

Ejectment for lands in Chemung county. The de- 
fendant (Gates) and others, in September, 1838, obtained 
a decree in Chancery, directing the sale of the lands in 
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question and the payment out of the proceeds, first, of 
complainant^ s costs ; second, costs of guardians of in- 
fant defendants ; and third, legacies due complainants. 

Subsequently, Wambaugh filed a bill against the 
parties in the first suit, to establish a prior lien on the 
lands, obtained an injunction restraining a sale on the 
first decree, and in April, 1842, obtained a decree direct- 
ing a sale under both decrees, and payment ; first, of 
the costs directed to be paid by the first decree and de- 
fendant's costs in the second suit ; second, of the amount 
due him (Wambaugh), with costs, and the further pay- 
ments, according to the first decree. Wambaugh placed 
the second decree in the hands of a master, who, after 
advertising, postponed the sale. Collier, the solicitor of 
Gates, then wrote to the master : ''I have a right to sell 
under the first decree, and therefore direct that there be 
no further postponement." And further: **The mas- 
ter is to sell under the two decrees ; these are his au- 
thority." At the sale, in July, 1842, Wambaugh bid 
off the lands at $3,725 ; paid Collier, for costs, according 
to the second decree, $908.47; retained the balance 
(being less than the sum decreed to him), and received 
a deed. 

Grates, after the sale, appealed to the Chancellor from 
Wambaugh' s decree, and it was reversed in 1845. 
Wambaugh appealed to the Court of Errors ; and pend- 
ing that appeal Gates caused the lands to be sold under 
the first decree, when they were bid off by Collier and 
conveyed by him to Gates, who took, and still holds 
possession. The Chancellor's decree was affirmed, and 
Wambaugh brought this suit to recover the lands, 
claiming that the sale to him was under both decrees, 
and his title therefore perfect, notwithstanding the re- 
versal of his decree. Collier has not repaid to Wam- 
baugh the amount paid him on the sale. Held^ that the 
reversal of the second dedree destroyed all the authority 
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nndeT which the first sale was made, and rendered the 
deed given in pursnanoe of it void. 

That Gates was not estopped from alleging that the 
sale was made by virtue of the second decree only, by 
what was said or done by Collier. 

That Gates's title depended apon the facts as they 
existed when he made the purchase, and at that time 
there was no obligation on the part of any one to repay 
to Wambaugb, as he was then prosecuting his appeal in 
the Court of Errors. 

(S. C, 8 N. Y. 138 ; 11 Paige, 605.) 



Lyon against Clark and Hall. 

Interest as damages^ heyond penalty. 

In an action of debt upon a bond, the obligors being 
principals and not sureties, interest is recoverable as 
damages beyond the i)eualty, where the sum due the 
plaintiff by the condition is such as to entitle the ob- 
ligee to interest thereon from the time of the breach. 

Where a defendant in a suit on a promissory note 
paid the amount of the note to the plaintiff^ s attorneys, 
on their executing to him a bond conditioned to indem- 
nify him against the demands of creditors of the plain- 
tifif, who claimed the amount of the note in suit under 
process of attachment against the plaintiff as an absent 
or absconding debtor; Held^ that the obligors were 
principals, and not suilities. 

Held also, the attaching creditors having recovered 
against the obligee an amount equal to the penalty of 
the bond, which was paid by him and notice thereof 
given to the obligors ; that he was entitled to recover, in 

Seld. Notes. 10 
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an action of debt on the bond, the amount so paid, with 
interest from the time of such notice. 
• (S. C, 8 K Y. 148 ; 1 E. D. Smith, 260.) 



Payne against Young and others. 

Affidavit for aitachment. 

When a jurisdictional fact is required to be shown by 
affidavit, it must be positively stated, and not by way 
of recital. 

This was an action commenced in the Superior Court 
of the city of New York for goods sold to the defen- 
dants. The defence was, that an attachment had been 
issued against the plaintiff as a non-resident debtor, and 
an order made and published prohibiting payment to 
him. On the trial the petition for the attachment was 
introduced, which commenced as follows : ' ' The appli- 
cation of Charles L. Young, Jeremiah B. Taylor and 
James W, Henley, aU of the city of New Tork^ and co- 
partners," &c.; it then stated that Payne was a resident 
of Pennsylvania, and was indebted to the petitioners in 
the sum of $2,500, on contract, and prayed for an attach- 
ment. At the foot of the petition was the affidavit of 
Taylor, one of the petitioners, stating that " the matters 
stated in the above application ' ' were true of his own 
knowledge. The Superior Court held that the applica- 
tion was not sufficient to give tlie officer who issued the 
attachment, jurisdiction, as there was no affidavit that 
the applicants were residents of the city or state of New 
York, and judgment was given for the plaintiff. 

The Court of Appeals affirmed the judgment, holding 
that the case could not be distinguished in principle 
from that of Staples against Pairchild (3 Comst. 41). 

(S. C, 8 N. Y. 158.) 
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Trull against Granger and Dillaye. 

Lease; dainxiges for rtfusing to gir^e possession. 

Where a written lease of a building is made for a 
term of years, to commence at a future day, and the 
lessor, being in possession, refuses - to surrender posses- 
sion to the lessee at the time appointed, an action can 
be maintained by the lessee against the lessor to recover 
damages on account of such refusal. The lessee is not 
limited, for his remedy, to an action of ejectment. 

The measure of damages in such case, where no rent 
has been paid, is the difference between the amount of 
rent agreed to be paid and the value of the use of the 
premises for the term specified in the lease, less a rebate 
of interest 

(S. C, 8 N. Y. 115.) 



Wright and others against Miller and others. 

BiU to annvZ fraudvZent decrees ; trust deed. 

Hannah RyersoN, on the 12th September, 1809, be- 
ing seized in fee of an undivided quarter of a large real 
estate, in and near the city of New York, by deed of 
that date, reciting that being unable to take the care, 
burthen and management thereof, except by a trustee, 
she was desirous to make partition, &c., "and to make 
provision for a suitable and permanent support and 
maintenance out of the same for herself during her 
natural life, free from the* control of any other person or 
persons, and to secure the residue to such children and 
heirs as she might have, and afterwards to the children 
of her brother Samuel, in case she should die without 
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leaving any child or children her surviving ;" conveyed 
the same in fee to Robert Campbell, in trust that he 
should "with her consent in her lifetime, or after her 
decease, absolutely sell and dispose of," or lease, so 
much of the same as should or might be necessary to 
defray all expenses of her education and support, and 
the improvement of the estate, and the fulfilment of the 
purposes thereby intended, and after paying expenses 
of improvements, &c., " forthwith from time to time pay 
over the residue thereof /or arid towards her reasonable 
support and maintenance, as she might require the 
same^'* and the residue, if any, to be invested, &c.; and 
after her decease to be applied to the education, support 
and maintenance of such child or children as she might 
leave her surviving ; and if she should die without leav- 
ing surviving chUdren, then the remainder to go to the 
children of her brother, Samuel Ryerson ; and for want 
of such children, to the trustee in fee. 

Soon after the execution of that deed, the grantor 
married the defendant, Ezra W. Miller, and between 
1812 and 1820, Miller and his wife, then having several 
infant children, conveyed to two persons, by separate 
deeds, without consideration, nearly all the real estate 
conveyed by the trust deed to Campbell. The grantees 
filed bills against Mr. and Mrs. Miller, and their infant 
children (now complainants), and the trustee, and the 
infant children of Samuel Ryerson, and obtained by 
fmud (Miller acting as guardian ad litem of his infant 
children), decrees for the conveyance by the trustee to 
the grantees of Mr. and Mrs. Miller, and he conveyed 
accordingly. Those grantees immediately reconveyed 
the property to Miller in fee. 

The bill in this cause was filed in 1834, by two of the 
children of Mr. and Mrs. Miller, after their arrival at the 
age of 21 years, and the husband of one of them, against 
Mr. and Mrs. Miller, and Campbell, the trustee, to 
annul the fraudulent decrees, and to secure the trust 
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property bo far as it could be reached ; to compel Mr. 
Miller to account for what he had received ; and in case 
of his inability, to compel Campbell, ^he trustee, to ac- 
count for what he had, and might have received ; and to 
have the whole placed under the trusts contained in the 
original trust deed, in the hands of a trustee to be ap- 
pointed by the court. 

The validity of the decrees was insisted on by the de- 
fendants, and it was also claimed, that by the terms of 
the trust deed, Mrs. Miller reserved to herself the entire 
dominion and equitable ownership of the whole prop- 
erty, and that the intended limitations over were there- 
fore void, as inconsistent with her absolute estate ; and 
if that were not so, that she took an equitable estate 
tail, which gave her immediately the absolute interest 
in the whole property. 

The Assistant yice-Chancellor (Sandford) sustained 
the bill, and granted, substantially, the relief prayed for. 
The Supreme Court reversed his decree, and dismissed 
the bill. This court reversed the decree of the Supreme 
Court, and affirmed that made by the assistant Yice- 
Chancellor ; and, in so doing, — Held^ that the decrees in 
favor of the grantees of Miller and wife were not con- 
clusive upon the rights of the complainants ; and [the 
fraud having been established] that they were properly 
declared void. 

That by the terms of the trust deed, Mrs. Miller did 
not reserve dominion over the whole estate, but only 
over so much as was requisite for her education and 
maintenance. 

That although the whole might be required for that 
purpose, yet, as the deed contemplated a surplus, the 
limitations over of such surplus were valid. 

That the deed did not give to Mrs. Miller an equitable 
estate tail ; the words ''child" and ''children," as used 
therein, being clearly intended as words of purchase, and 
Dot of limitation. 



n 
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That, although the complainants had no present right 
of possession, they had a vested interest in the estate, 
which entitled them to the aid of the court for its pro- 
tection. 

(See 1 Sandf . Ch. R. 103 ; 4 Barb. 600 ; 8 N. Y. 9, 
S. C.) 



Wolfe against The Howaed Insurance Company. 

InsuraThce; loss of goods chargeable with duties; vcUue. 

The defendants insured certain goods of the plaintiff 
(spirituous liquors) against fire, and during the life of 
the policy the goods were destroyed by fire. At the 
time of the loss, which occurred in July, 1845, the goods 
were in a public storehouse, under the custom house 
lock, the duties, amounting to more than half their 
value, not having been paid. In an action by the insured 
to recover the loss, the judge charged the jury that the 
plaintiff was entitled to recover the full value of the 
goods, without any deduction on account of the duties 
chargeable upon them. The defendants excepted, and 
the plaintiff had judgment for the full value of the 
goods. Seldy that the charge was right, and the judg- 
ment was affirmed. 

(S. C, 1 Sandf. 124 ; 7 N. Y. 583.) 



IN THE COURT OF APPEALS. 79 



Wood against The Auburn and Rochester Rail- 
road Company. 

Acquiring lands ^ hy corporaiion; arhitroMon as to 

compensaiion. 

The Auburn and Rochester Railroad Company had 
power, under their charter, to acquire by purchase the 
title to lands deemed necessary for their road, before 
filing in the county clerk's office a certificate of the loca- 
tion of the road. 

They had also a right to submit to arbitrators the 
qaestion as to what compensation should be paid to the 
owners of lands required for their road, and an award 
regularly made on such submission is valid. 

An agent of the company, who, without any direct 
authority from the board of directors, had repeatedly 
made similar submissions, which had uniformly been 
recognized by the board, had power to make such sub- 
mission. 

Such submission did not require a seal ; and where 
the agent, not authorized by a power under seal, added 
a seal to the submission, held, that the submission was 
valid and bound the company. 

The award, including the recital of what was submit- 
ted, shows with sufficient clearness the lands for which 
the award was made, and the damages which were in- 
cltided. It also shows that the award covered all the 
matters submitted. 

It is no objection to the award that it does not dis- 
tinguish between the amount awarded for the land actu- 
ally taken and the amount awarded for injury to the 
residue of the plaintiffs farm, the submission not re- 
quiring sep9>rate estimates. 

The amount awarded was regarded as very large ; but 
looking at the evidence, many of the witnesses having 
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estimated the damages at as large or a larger sum, the 
court could not say that the excessiveness of the dam- 
ages was such as to furnish evidence of partiality of 
corruption, and the award could not, therefore, be de- 
clared void on that ground. 

Judgment of the Supreme Court affirmed. 

(S. C, 8 N. Y. 160.) 



Centeb* against Pinke. 

Collision; negligence. 

Action to recover for injuries done to the plaintiff in 
consequence of the defendant driving his horse and 
wagon against plaintiffs wagon, in the highway. The 
plaintiff was driving a span of horses before a wagon, 
on the highway, in Washington county, and the defen- 
dant following him with a single horse before a wagon. 
The plaintiff, by his manner of driving, striking and 
starting his horses forward suddenly when defendant 
approached, and then slackening his speed until defen- 
dant again approached, rendered defendant's horse 
somewhat restive, although he at no time came within 
two rods of the plaintiff' s wagon. The defendant then 
stopped about twenty minutes, and the plaintiff drove 
on. The defendant, at the distance of one and a half 
miles further on, came up near plaintiff's wagon, and 
when within about twelve rods his horse was seen to be 
very restive, and to act badly ; defendant struck him 
several blows, when he became unmanageable, and ran 
with great force against plaintiff's wagon ; the plaintiff's 
horses took fright and ran away, throwing the plaintiff 
out of his wagon, and doing him great injury. 

The court charged the jury, that if the defendant 
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drove his horse against the plaintifTs wagon, and 
thereby occasioned the injury, he was liable, although 
he did it with the view to save himself from a greater* 
hazard. That if the injury sustained by the plaintiff 
was in any degree owing to his own negligence, he was 
not entitled to recover. 

The defendant requested the court to charge the jury, 
that if the defendant's horse had become unmanageable, 
80 that he could not control him, without &ialt on his 
part, he was not liable. The court refused so to charge, 
and defendant excepted. 

Also, that if the plaintiff, by his manner of driving 
his own team, had so irritated the defendant's horse 
that he became uncontrollable, he could not recover. 
The court refused so to charge, on the ground that 
there was no evidence to warrant that instruction, as it 
did not appear that the plaintiff's driving was in the 
least improper at the time of the accident. The defen- 
dant excepted. 

Also, that if the plaintiff might have avoided the ac- 
cident by turning out of the road, and neglected to do 
80, he could not recover. The court refused so to 
chaise, and the defendant excepted. 

The plaintiff recovered, and the judgment was af- 
firmed in this court. 

(S. C, 17 Barb. 94.) 

Sbld. Notbs. 11 
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The Howaio) Insurance Company against Halsey 

and others. 

Mortgage; premises applicable to payment of; rights 
qf sv^sequerU grantees ; notice; release. 

The bolder of a part of mortgaged premises, under 
an uncanditional grant from tbe mortgagor, has an 
equitable right to have the residue of the premises ap- 
plied in the first instance to the payment of the mort- 
gage debt. 

Subsequent grantees of the residue of the mortgaged 
premises take the place of the mortgagor, in this respect, 
and are bound by the same equity. 

The mortgagee, however, is not bound at his peril to 
ascertain the existence of such equities arising subse- 
quent to his mortgage ; and if, without notice of any 
such equities, he releases from the lien of his mortgage 
that part of the mortgaged premises which, as between 
the mortgagor and his grantees, ought to be first charged 
with the payment of the mortgage debt, he does not 
thereby lose his lien upon the part not released. 

The recording of conveyances, subsequent to his mort- 
gage, is not sufficient to charge him with notice of the 
equitable rights of the grantees. 

Nor, as it seemly does possession by the grantees, in 
pursuance of such conveyances, charge him with such 
notice. 

Notice to an attorney, in order to charge the principal, 
must be received by him when engaged for the principal, 
in the same transaction to which the notice is sought to 
be applied. 

An attorney employed by a mortgagee to foreclose a 
mortgage, in making searches preparatory to such fore- 
closure, learned the existence of a conveyance of a part 
of the mortgaged premises by the mortgagor: those 
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proceedings were abandoned without any actaal fore- 
closure. Held^ that the information obtained by the 
attorney did not charge the mortgagee with notice of 
such conveyance, when subsequently applied to for a 
release of a part of the mortgaged premises. 

A person executing an instrument which refers to a 
deed is presumed to have notice of the contents of such 
deed and of the rights of the party holding under it, so 
far as they afFect the rights of the party making the 
reference. 

A release by the mortgagee of a part of the mort- 
gaged premises, referred to a deed from the grantee of 
the mortgagor of another part of the mortgaged prem- 
ises, and it was held, that such reference was sufficient 
to charge the mortgagee with notice of the contents of 
the deed referred to, and of the rights of the grantee 
under it. 

Where such grantee had, as against the owner of the 
premises released, an equitable right to have the part 
released first applied in payment of the mortgage debt, 
and the value of the i)art released was sufficient for that 
purpose, — Held^ that the release disohargeld the lands 
of the grantee having such prior equity, from the lien 
of the mortgage. 

(See 4 Sandf. 666 ; 8 N. Y. 871.) 



Mebbill against Tyler. 

Estoppel. 

The acts or declarations of a party bind him by way 
of estoppel, only to the extent that they have beeii acted 
upon by the party setting up the estoppel. 
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Where a party received a promissory note to which 
the name of the defendant as maker had been forged, 
and advanced half the amount of it before it was pre- 
sented to the defendant, it was then presented to him, 
and he made such statements as to induce the holder to 
advance the residue of the note, — Held^ that the defen- 
dant was estopped from showing the forgery only to the 
extent of the advances made on the faith of his state- 
ments, which was all that could be recovered, the for- 
gery being established. 



White, Receiver of the Canal Bank, against Ambleb. 

JEdidence; books of account. 

The plaintiff was nonsuited in the court below, in an 
action for money had and received. 

The proof consisted of books proved to be the books 
of the bank, in which it appeared that an account with 
defendant was kept. The books showed two entries to 
the credit of the defendant, amounting to $542. A check, 
signed by defendant for $643 was produced, bearing the 
same date as the two items of credit, and the account 
showed a balance against the defendant of $100. The 
books were objected to, and no proof was offered of the 
correctness of any entries therein, except as to the two 
items of credit, which were proved to be correct by the 
clerk who made them. 

Seld, that the legal presumption arising from the 
production of the check was, that it was paid out of 
funds belonging to the drawer: and that there was 
nothing in the case to rebut that presumption. 



IN THE COURT OF APPEALS. 85 

That the books, without proof either from the clerk 
who made the debit entries, or otherwise, of the correct- 
ness of those entries, famished no evidence against the 
defendant. 

The jadgment was affirmed. 

(S. C, 8 N. Y. 170.) 



Bronson and Cbockee against Wiman. 

Taym/efrd or tender of price^ hy purchaser ; readiness 
to pay ; emdencBy admissions; letters. 

In an action to recover damages for the non-delivery 
of flonr, according to a contract of sale, by which it was 
to be delivered, at a particular place, and to be paid for 
on delivery, it is not necessary for the plaintiff to show 
a payment or tender of the price, but it is sufficient, if 
he was ready by himself or agent at the place ap- 
pointed to receive the flour, and pay for it if it had been 
delivered. 

Where the consignee to whom the flour was to be de- 
livered, had been furnished with a copy of the contract 
by the plaintiffs, and requested by them to pay for the 
flour on its arrival, and there was evidence tending to 
show that he was prepared to do so, — Held^ that a re- 
fusal to nonsuit the plaintiffs, on the ground that they 
had not shown a readiness to perform on their part, and 
the submission of the question of readiness to the jury, 
was proper. 

The defence attempted to be established, was, that 
the plaintiffs had fraudulently concealed intelligence 
which it was alleged they had received, before making 
the purchase, of a large advance in the price of flour. 



86 NOTES OF CASES DECIDED 

and tlie defendant proved that the plaintiffs had re- 
ceived a letter from Mr. Wing, of Albany, touching 
the state of the market — the purchase having been made 
at Oswego. The plaintiffs then offered the letter alluded 
to, in evidence, which was objected to, but admitted. 
Held^ that the admission was proper. 

Held^ alsOy that the declarations of the defendant, 
made after he had received the information which the 
plaintiffs were charged with fraudulently concealing, to 
the effect that he was satisfied with the bargain, were 
properly received. 

The finding of the jury in favor of the validity of the 
contract, upon the cluestion submitted to them, whether 
it was obtained by fraud, is conclusive upon that 
subject. 

(See S. C, 10 Barb. 406.) 



CoN^LiKci and others against King. 

Waiver of defavU in payment; note of third person 

as a satisfaction of d'Cbt 

On the 17th of May, 1845, King, being indebted to the 
plaintiffs in the sum of $371.67, made an arrangement to 
pay them $85 in money, and furnish a satisfactory note 
for $100, payable on the 17th of November then next, with 
interest, which they agreed to accept in full satisfaction 
of the debt, provided the note should be paid at ma- 
turity, but not otherwise. King paid the $85, and on 
the 13th of June delivered to plaintiffs the note of F. 
Holden for $100, payable 17th November then next, 
with interest from 17th May, which plaintiffs accepted 
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on the terms before agreed upon. The note was not 
paid at maturity by Holden, but he paid part in Febru- 
ary and the balance in May, 1846, and the plaintiffs 
gave it up to him. 

This action was brought to recover the balance of the 
account, over the money paid and the note. The Albany 
Mayor's Court gave judgment for the plaintiff; the 
Supreme Court reversed the judgment, and ordered a 
new trial ; and the latter judgment was affirmed. 

Held^ that although the plaintiffs had the right, on 
default being made in the payment of the note, to treat 
the contract as forfeited, and to claim the amount of 
the account, they could not do so, and at the same time 
retain and collect the note of Holden. 

That by accepting payment of the notes, they waived 
the default, and affirmed the original agreement for sat- 
isfaction. 

That the note of a third person accepted in satisfac- 
tion of a debt, though of less amount than the debt, is 
a full satisfaction. 

(See 10 Barb. 373 ; 10 N. Y. 440, S. C.) 



BowEN and others against Newell» 

An instmmeiit drawn upon a bank, requesting the payment of money on 
a day subsequent to its date, is not a check, but k bill of exchange, and 
is subject to days of grace. 

Evidence of the U9<ige of banks in another state, where such biU is pay- 
able, is not admissible to show that by the law of that state the instru- 
ment would receive a different construction from that prevailing here. 

This action was brought to recover of Zenas Newell, 
as indorser, the amount of an instrument in the follow- 
ing words : 
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"New York, Oct. 5, 1849. 
"Cashier of Thompson Bank, pay 2ienas Newell or 
order two thousand dollars on the 12th inst. 

(Signed) "B. Searls & Son. 

(Indorsed) "Zenas Newell." 

The Thompson Bank was an incorporated bank in the 
state of Connecticut, doing business there, and the in- 
strument was presented at that bank for payment on 
the 12th of Oct, and payment being refused, was on 
the same day protested, and due notice of such protest 
was given to the defendant It was proved on the trial 
(an objection to the testimony made by defendant's 
counsel being overruled) that it had been the uniform 
usage of the Thompson Bank to pay instruments of the 
form of the one in question on the day specified in them 
for the payment thereof, if presented on that day and 
the drawer had funds ; and if not i>aid on demand on 
that day, to protest them on that day and notify the 
drawers and indorsers ; and that such was the uniform 
usage of the banks in Connecticut. 

The Superior Court of New York gave judgment for 
the plaintiff, on the grounds both that the instrument 
was a check, not subject to days of grace, and was 
therefore properly demanded and protested on the 12th 
of October ; and that by the usage of the banks in Con- 
necticut it was so payable, and therefore properly de- 
manded and protested. The Court of Appeals reversed 
the judgment, and ordered a new trial : Holding^ that 
the instrument in question was not a check, but a bill 
of exchange, and subject to days of grace. 

That evidence of the usage of the banks in Connecti- 
cut was not admissible, to show that by the law of that 
state, the instrument would receive a different construc- 
tion from that which would be given to it in this state. 

(S. C, 5 Sandf. 326 ;. 2 Duer, 684 ; 8 N. Y. 190 ; 13 
id. 290.) 
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HuBBABD against Hubbard. 

Nuncupative wiUj made " by a Tnariner while aisea.^^ 

William L. Hubbard, of Greenport, Long Island, 
tbe son of the appellant and husband of the respondent 
in this suit, at the time of his death was master of the 
schooner Oregon, a coasting vessel employed in the 
transportation of coal from Philadelphia to one of the 
eastern ports. 

On the 6th of July, 1849, he was on board his vessel 
with a load of coal, lying at anchor in the' Delaware 
Bay, under shelter of the breakwater, on account of 
the weather. He lay about a mile from the main land, 
and about three miles from the town of Lewes, the 
nearest settlement. About nine o'clock in the morning 
of that day, Capt. Hubbard was attacked with cholera, 
and died at five o'clock in the afternoon. About an 
hour and a half before he died, the mate of his vessel, 
in the presence of several other persons, asked him 
what he should tell his wife, provided he (Capt. H.) did 
not go home. He replied, '' Tell her that I loved her to 
the end." He was asked if he had a will. He said no, 
that he had one, but after his little boy died it was de- 
stroyed. He was then asked what disposition he 
wished to make of his property. He replied, '' I want 
my wife to have all my personal property." The mate 
then asked if he wished bis wife to have all his prop- 
erty, and he replied, "Yes, all." Subsequently he 
told the mate he wished him to see to his business when 
he got home. He did not speak of a will, or of making 
any disposition of his property, until spoken to by the 
mate on the subject. He left no surviving children. 

The widow applied to the surrogate of the county of 
SuflEolk to have the will proved, and the foregoing facts 
having been testified to by the mate and by three other 

Seld. Notes. 12 
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witnesses, all of whom concurred in substance in their 
statements, and in the fact that Captain H., at the time 
of giving those directions, was of sound mind; the 
surrogate made a decree, establishing the will as a valid 
nuncupative, or unwritten will, of personal estate. 
The father of Capt. Hubbard, who opposed the proof of 
the will, appealed, and the decree of the surrogate was 
affirmed by both the Supreme Court and the Court of 
Appeals. 

Those courts holding that the will was made ^^ by a 
mariner while at sea," within the meaning of those 
terms as used in the statute ; and that the testamentary 
disposition was sufficiently established. 

(S. C, 12 Barb. 148 ; 8 N. Y. 196.) 



Anderson against Lemon. 

Secret purchase hy partner^ on his own account. 

The plaintiff and defendant, as partners, for five 
years prior to August 1, 1847, had occupied as lessees a 
building in Wall street, New York, as their place of 
business, and their copartnership being about to expire, 
were engaged in negotiations for its continuance for 
another term of five years ; and at the same time the 
plaintiff, with the consent of defendant, was negotiating 
with the owners for the purchase in his own name, for 
the benefit of the firm, of the building occupied by 
them. While these negotiations were pending, the co- 
partnership, by its terms, expired. The defendant then 
secretly purchased the building on his own account, 
and broke off the negotiations for the continuance of 
the partnership. The purchase was a valuable one of 
itself ; and the premises had become of great value to 
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the parties, as a known and established stand for their 
business. 

On a bill filed by the plaintiff, claiming that the pur- 
chase enured to the benefit of both the parties, it was 
so held, and the defendant was declared a trustee of the 
proi)erty purchased, for the equal benefit of himself and 
the plakitifl. 

(See 4 Sandf. 652 ; 8 N. Y. 236, S. C.) 



Van Winkle agaiTist Constantine. 

Ancient deed; proof of execviion. 

This case was once before the Court for the Correction 
of Errors, and is rejmrted in 6 Hill, at p. 177. It was 
then decided, that the deed of John Van Winkle and 
Jane his wife, under which the defendant claimed title, 
and which was executed in 1760, was in form sufficient 
to convey all the right, title and interest of the grantors, 
and that it was valid and effectual to convey the wife's 
estate without any acknowledgment by her. Both 
points were again controverted on this occasion ; the 
first, on the ground that the copy of the deed passed 
upon by the Court for the Correction of Errors, was not 
a correct copy, as it contained in the covenant for quiet 
enjoyment, the words, "grant and grant," instead of the 
words, "covenant and grant," which the case now shows 
to be the true reading of the deed. 

Held^ that the error should have been corrected on the 
former hearing, if it was material ; but that it was not 
material, as the construction of the deed would be the 
same with either reading. 
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On the other point it was insisted, that the decision of 
the Court for the Correction of Errors was made under 
the erroneous supposition that the laws known as the 
"Duke's Laws," established as early as 1665, and the 
acts of 1683 and 1684, requiring acknowledgments to 
render deeds valid, had been repealed ; while in fact, as 
appeared from ancient records brought to light since 
that decision, those laws were all in force in 1760, the 
date of the deed in question. 

On this point the court held, that although an error, 
if it had occurred, arising from a misapprehension on 
the part of the court and counsel, as to the existence of 
a statute, might be corrected, yet it would not be done 
except where the error was manifest and recent, and not 
the mere adoption of an opinion long prevalent, which 
had been sanctioned by the courts, and had become to 
some extent a rule of property. 

The court, however, examined the subject, and came 
to the conclusion, that there was no error in the decision 
of this question by the Court for the Correction of 
Errors ; that the laws referred to were not in force when 
the deed was executed in 1760 ; and that the deed, with- 
out acknowledgment, was valid and effectual to convey 
the estate of Mrs. Van Winkle. 

The death of both subscribing witnesses was proved, 
and the handwriting of one. Held^ sufficient proof of 
the execution of the deed. 

(S. C, ION. Y. 422.) 
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Thayeb against Allen. 

This case presented mere questions of fact, with re- 
gard to the sufficiency of the proof of the execution of 
the last will and testament of John Harrison, deceased 
— whether he was of sound mind at the time of its exe- 
cution — and whether any fraud or undue influence over 
him was exercised, to induce him to make it. 

The decision of the surrogate of the city and county 
of New York in favor of the validity of the will, was 
sustained, and his able opinion contained in the case, 
fully concurred in. 

(S. 0., 1 Bradf. 378. 



Bbewstbb against Silence. 

QvjaraTdy; oonsideraiion. 

Tms was an action on the guaranty of a note, written 
at ite foot, in the following words : 

*^I hereby guarantee the payment of the above note. 

F. Silence." 

It was proved that the consideration of the note was a 
span of horses sold by the payee to the maker. That 
the sale was made on condition that defendant would 
guaranty the note of the purchaser for the price ; that 
the note was drawn and executed by the maker, and the 
guaranty signed by the defendant at the same time and 
before it was delivered ; that it was then delivered to the 
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payee, who, on the receipt of it, delivered the horses to 
the maker. 

Held^ that the undertaking of the defendant was col- 
lateral to that of the maker of the note, and therefore 
within the statute of frauds, and void for want of the 
expression, in the writing, of the consideration. 

(See 11 Barb. 144 ; 8 N. Y. 207, S. C.) 



The Sun Mutual Insurance Company against The 
Mayob &o. of the City of New Yobk. 

Taxation of mutual insurance companies. 

Mutual insurance companies are liable to taxation on 
their capital stock, under the statute ^^ concerning the 
assessment of taxes on incorporated companies." 

The amount of capital on which they may be taxed, 
may vary according to the increase or diminution of 
their accumulated premiums, invested to produce in- 
come, or held to provide for losses, such accumulated 
premiums constituting capital liable to taxation. 

(See 4 N. Y. 442 ; S. C, 8 N. Y. 743.) 



Pack against The Mayor &o. op New Yobk. 

Liability of a municipal corporation for negligence 

of contractor or Ms servants. 

The plaintiff with his family occupied a part of a 
house at the comer of 40th street and Broadway, in the 
city of New York. The defendants, through their street 
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commissioner, made a contract with one Foster to regu- 
late (grade) Broadway, between 23d and 42d streets, in 
conformity with a specification mentioned in the con- 
tract, for a consideration also specified therein. Foster 
made a contract with one Riley to do the blasting on 
the job, by whose negligence in firing a blast opposite, 
and within less than forty feet of the plaintiff's house, 
several rocks of great weight were thrown into his 
house, his wife and property injured, and one of his 
children killed. 

This action was brought to recover damages of the 
corporation, for such injury. 

Held^ that the defendants were not liable for the neg- 
ligence of Foster, or of the servants or agents employed 
by him. 

That the rule by which one person is made liable for 
the negligence or wrongful act of another, does not ap- 
ply to a case where the party sought to be charged, 
does not stand in the relation of master or principal to 
the person by whose negligent or wrongful act, the in- 
jury has been occasioned. 

(S. 0., 8 N. Y. 222.) 



Jones against The City Bank op New York, 

and others. 

Reward. 

In Sept., 1843, Henry Saunders, junior, obtained from 
the defendants by means of forged paper, about $29,000. 
The defendants offered a reward of $5,000 for the appre- 
hension of Sauuders and the recovery of the money, or 
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a proportionate amount for any part thereof. Saunders 
was arrested in Boston. After his arrest, and before 
he was brought to New York, the plaintiff, then about 
17 years of age, gave the defendants information by 
means of which they obtained $26,475 of the money. 
There were several claimants for the reward, and the 
claims were submitted to Chancellor Kent, who awarded 
to the plaintiff $1,000. A guardian was afterwards ap- 
pointed for the plaintiff, to whom the defendants paid 
the $1,000. After the plaintiff became of age, he called 
his guardian to account in the Surrogate's Court, and, 
on such accounting, released him from all demands. 
The $1,000 received in pursuance of the award, was the 
only property of the plaintiff which ever came into the 
guardian's hands. 

This action was brought to recover such a proportion 
of the whole reward, as $26,476 bears to $29,000, credit- 
ing or deducting the $1,000 paid* the guardian. 

Hdd^ that by the terms of the offer of reward, no 
person singly could recover any part of the reward, un- 
less he had been instrumental both in securing the arrest 
of Saunders, and in obtaining the money, or some part 
of it. 

And that, if entitled to any part of the reward, the 
plaintiff, by calling his guardian to account for the 
$1,000 received by him under the award of Chancellor 
Kent, had affirmed that award after he became of age. 
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McKnight against Chaunoey and Aiken. 

IrUerest; ivJunctUm. 

Action upon five promissory notes of $1,000 each, 
and an account of $360, whicli plaintiff claimed to re- 
cover as surviving assignee of Charles Chapman. The 
account was admitted. The notes were given by defen- 
dants to Chapman for his interest in a steam planing 
mill, which defendants purchased of Chapman, and 
assumed the debts; and they alleged that Chapman 
fraudulently represented to them that certain debts were 
paid, which proved not to have been paid, and were 
afterwards paid by them — and they claimed a set-off 
against the notes to that extent. 

The plaintiff, after the assignment of the notes to him, 
and before he obtained possession of them, filed a bill 
against Chapman, the assignee, to obtain them; and 
the defendants were made parties, and an injunction 
obtained and served on them, restraining them from 
paying the notes to Chapman ; and they claimed to be 
exempt from the payment of interest, while the injunc- 
tion was in force. Both these claims were overruled by 
the referee. 

Held^ that notwithstanding the injunction, the defen- 
dants might have paid the money to the plaintiff, who 
was entitled to it, or might have paid it into court ; and 
not having done so, were rightly charged with interest. 

That the referee having found a report against the ex- 
istence of fraud in relation to the outstanding debts of 
the planing mill, his finding could not be disturbed on 
appeal. '• 

Skld. Notbs. 13 
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The Boabb of Supbrvi80B8 of Chenango County 
against The People, on the relation of Jay M. Scott. 

Mandamtbs ; taZidity of Militia Act of 1861. 

At the annual meeting of the board of supervisors of 
the county of Chenango, held in November, 1851, the 
military rolls of several tovms in said county were, by 
the supervisors of such towns, delivered to the board, 
which rolls were completed as required by the act of 
April 16, 1851, entitled "An act for the enrollment of 
militia, to abolish militia fines in certain cases, and to 
exempt members of uniformed companies from working 
on highways, and serving on juries." 

The board refused to comply with the provisions of 
said act, by annexing warrants to the town assessment 
rolls, directing the collectors to collect the sum of fifty 
cents from every person appearing by the said assess- 
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ment roll liable to pay the same, as other town taxes are 
collected, and to pay the same to the county treasurer, 
as the statute required. 

A special meeting of the board was held on the 29th 
December, 1851, when they were requested, on behalf 
of the Adjutant General, and of the relator, to cause the 
said sums to be collected, but they refused to issue any 
warrant for that purpose, or to do anything about col- 
lecting said tax. 

In January, 1852, the Supreme Court, at special term 
in Courtland county, on the application of lieutenant- 
Colonel Scott, issued an alternative mandamus to said 
board of supervisors, requiring them forthwith to re- 
assemble and cause the said duty to be performed, and 
in case of refusal, that they should make return to the 
general term in May then next. 

The supervisors made return to the writ, declining to 
issue their warrant as required, and showing for cause : 
1st. That the military tax was not assessable by the act 
during the year 1861, the act not taking effect until 
January, 1852. 2d. If it was assessable in 1851, it could 
only be done at the annual meeting of the board in No- 
vember ; and, as that day had passed before the writ 
was served, their power and duties were exhausted. 
8d. That the assessment rolls and warrants, duly signed 
for the collection of the general tax in said towns, were 
issued about the 26th of November, 1861, and were in 
the hands of the collectors, and the board had no power 
to obtain possession of them. 4th. That the board had 
no power then to alter the assessment rolls already 
issued. 6th. That there was no power given by the 
military act to the board to issue new warrants for the 
collection of the military tax. 6th. That the sui)ervi- 
sors had no control over the assessment rolls filed with 
the town clerks. 7th. That if the board had issued 
their warrant at the special meeting, December 28, 
1861, or at their special meeting, in pursuance of the 
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alternative mandamus, on the 16th February, 1862, 
there was no time to collect the said military tax at the 
time required by law. 8th. That if the board had 
obeyed the writ, and issued their warrant, it would have 
been contrary to law, illegal and void ; the act of 16th 
April, 1861, being oppressive and unconstitutional in its 
passage, and having remained so ever since. Therefore 
they could not issue the warrant as required. 

The people demurred to the return, assigning various 
special causes of demurrer, not necessary to be stated. 

The Supreme Court, at general term, ordered a per- 
emptory mandamus, commanding the said supervisors 
to assemble within twenty days after service of the man- 
damus upon the several members of the board, and to 
cause to be collected the sum of fifty cents from every 
person appearing by the said military rolls liable to pay 
said military commutation, and that they should issue 
their warrants for that purpose. The court also ad- 
judged that the board of supervisors should pay the 
costs of the proceedings. 

That judgment was affirmed by the Court of Appeals, 
the court holding, that the act was in force in 1861, and 
that it did not require the presence of three-fifths of all 
the members elected to each house of the legislature on 
its final passage. 

That, if that were otherwise, no objection could be 
made in this case on that ground, as no question of that 
kind was presented by the pleadings. Nor, for the 
same reason, could the objection be made (if the fact 
were so) that the question on the final passage of the bill 
in either house was not taken by yeas and nays, or that 
the yeas and nays were not entered on the journal. 

The legal presumption is, that a law published under 
the authority of the government was correctly passed, 
so far at least as relates to matters of form. 

A bill, required to be passed when three-fifths of all 
the members elected were present, and which was actu- 



i 
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ally so passed, would not be made void by the neglect 
of the presiding officers to certify that fact. 

WiLLABD, J., on looking at the journals of the two 
houses, was satisfied that three- fifths were present in 
each house when the bill was passed, and that the 
question on its final passage was taken in each house by 
yeas and nays^ and duly eiitered on the journals, and 
that the requisite number of votes was given in its 
favor. 

That it was not necessary for the senate, in receding 
from two of its amendments, which were not concurred 
in by the house, to take the yeas and nays upon that 
question. 

That the neglect of the board of sui)ervisors to do 
their duty, at the proper time, had not rendered a sub- 
stantial compliance with the statute impossible. That 
they, or the successors of those then in office, could be 
convened, and could issue their warrant for the collec- 
tion of the several assessments ; and that a mandamus 
was a proper process to compel the performance of this 
duty. 



The Boabd oi* Supebvisobs of Chenai^go County 
against The People, on the relation of Russell W. 
Humphrey. 

This case was similar to the last, and was disposed 
of in the same manner. 
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The People, on the relation of Babcock and others, 
against The Commissioners of Highways of the 
Town of Cherry Valley. 

Appeal from a judgment of the Supreme Court, 
ordering a peremptory mandamus against the defen- 
dants, directing them to lay out and open a road in the 
town of Cherry Valley. The return to the alternative 
mandamus (which was demurred to) shows that the de- 
fendants denied an application to them to lay out a 
road ; their . determination was appealed from to the 
county judge, who appointed referees to hear the appeal, 
and the referees, after hearing the parties, made a report 
in which they ordered and adjudged, that the determi- 
nation of the commissioners refusing to lay out the road 
should be, and the same was thereby reversed. The 
judgment of the Supreme Court, ordering a peremptory 
mandamus, was reversed ; this court holding that it was 
the duty of the referees to lay out the road, and that 
the commissioners could not be required to lay it out 
under the decision merely reversing the former determi- 
nation. 

(S. C, 8 N. Y. 476.) 



Smith, Supervisor of the Town of North Hempstead, 

against Lbvinus. 

Local legislation by supervisors; constitutionality; 

dredging/or oysters. 

In September, 1850, the board of 8Ui)ervi8ors of 
Queens county passed an act, declaring that no person 
should take oysters from any of the public waters in 
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said county by means of the process called or known as 
dredging, under the penalty of one hundred dollars for 
each oflfence, to be recovered by the supervisor of the 
town where the offence was committed. In October, 
1850, they passed a further act, declaring that any per- 
son found casting an instrument called or known as a 
dredge, into any of the bays or harbors, public waters, 
in the county of Queens, should be deemed guilty of a 
violation of the oyster law, whether any oysters should 
be taken or not by such means. 

The complaint in this case, after setting forth the 
above laws, stated that the defendant, after the passage 
of the said laws, entered the waters of Cow Bay, in the 
town of North Hempstead, in said county, and then and 
there took oysters from the waters of said bay, by 
means of the process called or known as dredging, and 
cast an instrument, called or known as a dredge, in said 
waters, contrary to the provisions of said acts, and the 
plaintiff demanded judgment for the penalty of one hun- 
dred dollars. 

The defendant demurred, and assigned for causes, that 
the acts of the board of supervisors were void ; and 
that the act of the legislature, of April 3, 1849, ch. 149, 
conferring certain j)owers of local legislation and admin- 
istration upon boards of supervisors, was unconstitu- 
tional and void. The Supreme Court gave judgment in 
favor of the plaintiff, and that judgment was affirmed. 

It was also objected, that it was not alleged in the 
complaint that the plaintiff was supervisor. In the title 
of the cause he described himself as ^^ Supervisor of 
North Hempstead," and commenced the complaint 
under such title, as follows: '^The complaint of the 
plaintiff above named, as supervisor, as aforesaid, shows 
to this court," &c. This was held sufficient. 

(S. C, 8N. Y. 472.) 
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Oampbicll against Perkins, High and others. 

BanTcrwpt act ; pleading discharge ; carriers. 

Action against the defendants as common carriers, to 
recover damages for the loss of a box and its contents. 
In September, 1841, a passenger agent of Chase & Go. , 
at New York, agreed to send the plaintiff from that city 
to Buffalo, and famished him with a ticket to Chase & 
Co. They having no boat in port when the plaintiff 
arrived at Albany, chartered the boat "Brilliant" of the 
defendants, who were proprietors of a line of canal 
boats, rnnning between Albany and Buffalo, and who 
agreed to tow and run the boat to Buffalo ; Chase & Co. 
to load and have her earnings that trip for $65. There 
was no change of hands, and the sign of the defendants' 
line was kept suspended at the ^ide of the boat. The 
plaintiff went as a passenger on this boat, and had on 
board the box in question at his departure from Albany, 
but on his arrival at Buffalo it could not be found. 

The defendant Perkins pleaded the general issue, 
and gave notice, in accordance with the statute of this 
state, of a dischaige obtained by him under the United 
States bankrupt act of 1841. The discharge was objected 
to, on the ground that the bankrupt act provided only 
that such discharge might be "pZ^a^fed," and that giv- 
ing notice was not pleading it ; and that it could not dis- 
charge a demand of the nature of the one in question. 
The discharge was sustained by the Supreme Court, and 
judgment was rendered in favor of the other defendants 
on the ground that they were not liable to the plaintiff 
as common carriers. The Court of Appeals affirmed the 
judgment, as to the discharge of Perkins, and reversed 
it, and ordered a new trial as to the other defendants, 
holding that they were liable to the plaintiff as common 
carriers, notwithstanding there was no privity of contract 

Seld. Notes. 14 
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between them and the plaintiflE. That they had a duty 
to perform as common carriers, and were liable to the 
party injured through a failure to perform that duty. 
(S. C, 8 N. Y. 430.) 



Hill against The People. 

In this case a writ of error was issued in behalf of 
Hill, by the Supreme Court, to the Court of Oyer and 
Terminer of the county of Orleans. From the return to 
that writ, it appears that Hill was indicted and tried at 
the Oyer and Terminer, on a charge of obtaining money 
by false pretences, and found guilty by the jury ; but it 
does not appear that judgment was rendered by the 
court, or any order made suspending such judgment. 
The return contains a bill of exceptions made at the 
trial ; the writ of error recites that j udgment has been 
rendered by the court of Oyer and Terminer, and the 
judgment of the Supreme Court purports to affirm that 
judgment. It not appearing what judgment (if any) has 
been rendered by the Oyer and Terminer, the cause is 
stricken from the calendar as not in readiness for hear- 
ing, without a further return. 

(S. C, 10 N. Y. 463.) 
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Coffin against Tallman. 

Landlard and Ten/mt; covenant running with the 

land. 

On the first of May, 1846, the Poughkeepsie Silk 
Company leased certain premises owned by them to G. 
P. Hewitt for ten years, and covenanted that if, at the 
expiration of the lease, the parties should not agree to 
renew it, ''then the said company bind themselves, their 
successors and assigns, to purchase and receive from 
Hewitt all and any improvements which shall be put and 
placed on said premises by him during the term," the 
value to be fixed by persons chosen by the parties, &c. 

Hewitt erected buildings on the premises, and occu- 
pied the same five years, when he assigned his lease to 
the plaintiff, who occupied to the end of the term, pay- 
ing the rent to the lessors. On the 1st of May, 1846, 
the plaintiff demanded of the Silk Company the per- 
formance of the covenant, the appraisal and purchase 
of the buildings, which they refused. 

In March, 1847, the premises were sold on the fore- 
closure of a mortgage executed by the Silk Company, 
after the commencement of the term, and the defendant 
became the purchaser. The defendant was notified of 
the lease, and the plaintiff's claims under it, prior to 
his purchase. The mortgagee had notice of the lease 
at the time of taking the mortgage ; the plaintiff was 
in possession of the premises at the commencement of 
the foreclosure, but was not made party to the proceed- 
ings. This action was brought to recover against the 
defendant, as assignee of the reversion, the value of the 
buildings erected by the lessee on the demised premises 
during the term. 

Heldj that although the covenant in question might 
be such as run with the land, and would bind the 



108 NOTES OF CASES DECIDED 

assignee of the reversion, the assigns of the lessors 
being expressly named in the covenant ; yet that it did 
not run with the land after the covenant was broken, 
and that such breach occurred upon the refusal of the 
Silk Company to comply with the demand made of 
them at the expiration of the lease, nearly a year be- 
fore the defendant became the purchaser of the prem- 
ises. The action, therefore, could not be sustained. 



Spebby against Milleb. 

Surrender of lease; rent due. 

In April, 1843, Sperry leased to Miller a farm for five 
years, from the first of that month, at an annual rent 
of $134, of which $65 was to be paid on the first of 
April, 1844, and $66 every six months thereafter until 
the whole should be paid. 

On the 2d April, 1846, Miller was indebted to Sperry 
for one year's rent, the half of which had become due, 
and the other half was payable on the first of October 
following. On the said second of April an agreement 
was entered into by the parties, by which Miller en- 
gaged to give up the remainder of his term^ and to 
assign to Sperry his (Miller's) interest in a lot of thirty- 
two acres which he held under contract, Sperry to have 
immediate possession of the &rm and the thirty-two 
acres ; and Sperry agreed to pay Miller $550 on the 
first of May then next, and to permit him to take a 
specified portion of the wood from the thirty- two acres. 
The following receipt, signed by Miller, was indorsed 
on the contract: "Received of Orrin Sperry, the 
within mentioned^ five hundred and fifty dollars. 
Rochester, May 2, 1845." 
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This action was commenced in Jane, 1846, to recover 
$65 rent, which became due the day before the contract 
to surrender the lease was made. In the Supreme 
Court the plaintiff was nonsuited on the ground that, 
by presumption of law, the sum claimed had been paid 
or cancelled. 

The Court of Appeals reversed the judgment, and or- 
dered a new trial, holding, that the facts shown did not 
raise the presumption that the rent which had accrued, 
prior to the surrender of the lease, had been paid. 

(S. C, 8 N. Y. 336 ; 16 id. 407.) 



Baglet against Smith and another. 

Actions between partners ; damages; emdenoe. 

An action may be maintained by one partner against 
another for a breach of a covenant to continue a part- 
nership for a fixed period. 

The measure of damages depends on the extent of 
the injury in these as well as in all other cases of 
broken covenq.nts. 

The probable amount of prospective profits may be 
proved and taken into consideration by the jury, in fix- 
ing the quantum of damages. 

Evidence of the past profits of the copartnership may 
be given as bearing upon the amount of prospective 
profits. 

The claim for damages is not absolutely limited to 
the profits which would have been made between the 
time of the wrongful dissolution of the copartnership 
and the time when the plaintiff commenced business 
anew on his own account. 

A request to charge the jury must be in such form 
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that the judge may properly charge in the terms of the 
request, without qualification, or his refusal will not be 
error. 
(S. C, 10 N. Y. 489.) 



Wood against Httbbell and others. 

LaThdloTd aTbd teriant; rent after loss by fire. 

In November, 1843, a lease was executed by the par- 
ties to this suit, by which the defendants demised to the 
plaintiff a tavern, in the city of Rochester, for the term 
of eight years, from April 1, 1844, when the term was 
to commence, at an annual rent of $1,000, payable 
quarterly. 

In February, before the commencement of the term, 
and before the lessee took possession, the tavern was 
destroyed by fire. The lessee then requested the les- 
sors to cancel the lease, which they refused to do, and 
in September, 1844, they commenced an action of cove- 
nant on the lease, to collect one quarter's rent, which 
they alleged had become due. 

The plaintiff then filed the bill in this cause before 
the yice-Chancellor of the eighth circuit, alleging that 
by the terms of the agreement between the parties, the 
lease was to have contained a provision that in case the 
tavern should be destroyed by fire during the term, the 
obligation to pay rent should be cancelled, and the term 
should cease. That such provision was omitted by mis- 
take, and praying that the lease should be reformed 
and cancelled, and the defendants perpetually enjoined 
against prosecuting the suit for rent. 

The Vice-Chancellor dismissed the bill, on the ground 
that the proof did not satisfactorily show that the par- 
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ties bad agreed that the lease shoald contain the pro- 
vision alleged to have been omitted. 

The Supreme Court, on appeal, concurred with the 
Yice-Chancellor as to the insufficiency of the proof, but 
reversed his decree, and ordered the lease to be cancelled, 
and enjoined the defendants from the further prosecu- 
tion of the action on the covenant, on the ground that 
the destruction of the demised property by fire, htfore 
the commencement of the termj entitled the lessee to 
have the lease cancelled, vdthout any special agreement 
to that effect 

The Court of Appeals, without passing upon the ques- 
tion of law last suggested, affirmed the judgment, on the 
ground that there was sufficient Evidence of the agree- 
ment that the term should cease, in case of the destruc- 
tion of the building by fire, and of the omission, through 
mistake, to insert such provision in the lease. 

(S. C, 5 Barb. 601 ; 10 N. Y. 479.) 



NoBTHBUP against Cboss and Griffith. 

EquitcMe mortgage; parties in equity. 

^BiLL in equity, filed in August, 1847, to establish 
plaintifl's lien upon part of a lot of land held by defen- 
dants under a contract of purchase, and to restrain them 
from transferring the contract. 

On the 9th of April, 1845, one Crandall, holding a 
contract for the sale to him by Goold Hoyt, of 248 acres 
of land in Cattaraugus county, made an assignment to 
the plaintiff of the contract to the extent of 100 acres 
of the land, as a mortgage, to secure the payment of 
$893.70, within three years from that date. The assign- 
ment was indorsed on the contract. 
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In March, 1846, Crandall assigned his interest in the 
contract to the defendant Gross, who, in Angnst, 1846, 
surrendered the contract, and received a new contract in 
his own name for the purchase of the whole 248 acres, 
from Henry R. Bemsen, in whom the title then was, for 
$653.83 (the amount due on the Crandall contract), pay- 
able $96.64 immediately, and the residue in six annual 
instalments thereafter. 

In April, 1847, Cross sold and assigned his interest to 
Griffith. Gross and Griffith, at the times of their pur- 
chases, and Remsen, at the time of the surrender of the 
Crandall contract, and the execution of the contract to 
Gross, had notice of the plaintiff's rights. Cross and 
Griffith, under the cohtract from Bemsen, claimed to 
hold the whole 248 acres discharged of the plaintiff's 
claim. 

A decree was made at special term, in August, 1848, 
in favor of the plaintiff, declaring his rights, and direct- 
ing an assignment by the defendants to him of their in- 
terest under the contract in the 100 acres on which he 
had a lien, unless they should pay him the amount of 
his debt within thirty days, which decree was reversed 
by the general term, and the bill dismissed. 

On appeal from the last mentioned decree, this court 
held that the plaintiff had an equitable interest, as mort- 
gagee, in the 100 acres, and that he might properly file 
a bill before the debt became due^ to protect his interest 
and prevent any transfer to a bona fide purchaser. 

That it was proper for him to ask such relief as might 
become proper by lapse of time, before any decree could 
be made. 

That in making a decree after the debt became due, 
in order to avoid the necessity of another suit, it was 
right to provide for the satisfaction of the debt. 

But that Bemsen was a necessary party, and no final 
decree could be made in the present condition of the 
suit. As this objection was not taken in the answer. 
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the cause should have been directed to stand over, with 
leave to the plaintiff to mak^ Bemsen a party ; and the 
decrees made at the general and special terms were 
therefore reversed, and the canse remitted, with direc- 
tions to that effect. 



Babto against Himbod and others. 

ConstUtUional law. 

Action by Barto against Himrod and others, for 
wrongfully taking his wagon. 

The defendants, in their answer, justified the taking 
of the wagon by them as trustees of a school district, for 
a tax voted by the district in pursuance of the act to 
establish free schools, passed March 26, 1849. The 
plaintiff, in his reply, denied the validity of the act, on 
the ground that it was not duly passed by the le^sla- 
ture, it having been submitted to the electors to deter- 
mine by their votes whether it should become a law. 

The jury, at the trial in September, 1850, returned a 
special verdict, fixing the value of the property taken, 
and not finding any other fact. 

The judge, before whom the cause was tried, under 
section 246 * of the Code, reserved the case for further 
consideration, and subsequently rendered judgment in 
favor of the plaintiff, for the value of the wagon and 
costs ; which judgment was affirmed at general term. 
No exceptions appeared on the record. 

Beld (on appeal from that judgm^pt), that the court 
must pass upon the case as presented by the pleadings 
and verdict, and if upon the facts so appearing a cause 
of action was not shown, the judgmei^t should be re- 
versed. 

Seld. Notes. 16 
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That the act of March 26, 1849, for establishing free 
schools throughout the state, was not passed in accord- 
ance with the Constitution. 

. That the legislature had no authority to refer, to the 
electors of the state, the question whether that act should 
become a law ; nor had the electors power to determine 
that question. When the people adopted the Constitu- 
tion, they surrendered the power of making laws to the 
legislature, and imposed it upon that body as a duty. 
They did not reserve to themselves the power of ratify- 
ing or adopting laws proposed by the legislature, ex- 
cepting in the single case of contracting public debt. 
Judgment aflSrmed. 
(S. C, 8 N. Y. 483.) 



Bbeasted and others against The Farmers' Loan 

AND Trust Company. 

i^/fe insurance; suicide. 

This was an action by the administrators of Hiram 
Comfort, deceased, to recover the amount of a policy of 
insurance upon his life, made by defendants^ which was 
in force at the time of his death. 

The policy contained a provision, "that in case the 
said Hiram Coiiifort shall" [without previous consent, 
&c.] " enter into any military or naval service, or in case 
he shall die hy his own hand^ or in, or in consequence 
of a duel, or by the hands of justice, or in the known 
violation of any law of these states or of the United 
States," &c., ''this policy shall be void." The defen- 
dants insisted that the assured died by his own hand, 
within the meaning of the policy. 
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The referees, before whom the .cause was tried, re- 
ported, ^^ that the said assured, on the 25th day of June, 
1839, threw himself into the Hudson river, from the 
steamboat Erie, while insane, for the purpose of drown- 
ing himself^ not being meatoRy capable at the time of 
distinguishing between right and wrong. ^^ The Su- 
preme Court, on this report, gave judgment for the 
plaintiffs, and the judgment was affirmed. 

(See 4 Hill, 73 ; 8 N. Y. 299, S. C.) 



Burrows, Receiver &c. of The Farmers' Bank of Or- 
leans, against Ranson S. Smith. — ^The same against 
Richard J. Herriok. — ^The same against Moses B. 
Swift. — ^The same against David Tolford. 

Mortgages given for bank stock; discharge qf sub- 
scribers for stock. 

In these cases bills were filed b^ tlie receiver of the 
effects of the Fanpers' Ban^ of Orleans, aii institution 
organized under the general banluQg lp.w of 1838, to 
foreclose mortgages ej^ecuted by the seyer^ defendants^ 
to pay for stock of said institution subscribed for by 
them, or in case the mortgages should not be held valid, 
to collect the amount of their subscriptions for stock. 

It appeared by the case, that the subscriptions of the 
defendants to the articles of association were obtained 
by persons who were named in the articles as commis- 
sioners, and who represented to the defendants that the 
bank, when it got into operation, would advance money 
to pay off certain incumbrances on their lands, and 
would then accept mortgages upon the lands in payment 
for stock. Subsequently, the defendants were called 
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upon to execute mortgages, which they did, the same 
assurances being repeated. 

After the making of the mortgages, the defendants, 
with other subscribers, executed a certificate in accord- 
ance with the 16th section of the general banking law, 
by which the defendants certified that they were seve- 
rally stockholders to the amount of their respective 
mortgages. Between the time of executing these mort- 
gages and the execution of the certificate, the articles of 
association subscribed by the defendants had been ma- 
terially altered, and it did not distinctly appear that 
they knew of such alteration when they signed the cer- 
tificate. They attended the next annual meeting of the 
stockholders, after the execution of the certificate, but 
it was not shown whether they voted or not. 

After the bank commenced doing business, the defen- 
dants severally requested the officers to advance them 
money to remove the incumbrances on their lands, which 
the officers refused to do, assigning the inability of the 
bank as a reason. No credit was given by the bank to 
the defendants for their mortgages, and no certificates 
of stock were issued to them. In this condition things 
remained some three years, when the bank failed, and 
the plaintiflf was appointed receiver, who, after unsuc- 
cessfully calling on the defendants to pay their mort- 
gageS) commenced these suits. 

Held^ that there had been no delivery or acceptance 
of the mortgages, and no recovery could be had upon 
them. 

That the alteration of the articles, after their execu- 
tion by the defendants, released the defendants from 
their original subscriptions. 

That the execution of the certificlltte under the 16th 
section did not constitute them stockholders, and that 
they were not made liable, by the execution of that cer- 
tificate, to pay for the stock therein certified to be held 
by them. 



IN THE COURT OP APPEALS. 117 



Martin against McCormick. 

Action to recover money paid under a mistake qf facts. 

The defendant purchased, at a sale for taxes in the 
city of New York, for the term of 100 years, the house 
and lot owned by the plaintiff, and afterwards received 
from the corporation a lease for the term. 

After the lease was obtained, both parties believing it 
to be valid, and to give to the defendant the actual term 
in the premises which it purported to give, the plaintiff 
purchased the lease of the defendant and paid him 
$1,800 for it. 

Subsequently, the plaintiff ascertained that the lease 
was void, and this action was brought to recover back 
the money so paid. 

Heldy that the plaintiff was entitled to recover the 
amount paid by him for the lease, with interest, less the 
amount of taxes and charges paid by the defendant to 
the corporation. The lease to be reassigned, and the 
defendant discharged from the covenants contained in 
his assignment to the plaintiff. 

(S. C, 4 Sandf. 36(8 ; 8 N. Y. 331.) 



TiF^T' against Porter. 

Legacy of stock ; whether specific or general. 

Henry Tifft died June 16, 1849, owning 360 shares 
of the stock of the Cayuga County Bank. His will con- 
tained the following bequests: "I give, devise and be- 
queath unto my wife, Ursula Tifft, 240 shares of bank 
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stock in the Caynga County Bank, at Auburn ; also, all 
my household furniture, books and wearing apparel, all 
of which property and bank stock above mentioned are 
to be delivered to her as soon as may be after the letters 
testamentary shall have been granted and issued on this 
will, and are in lieu of dower." 

Also, "I give, devise and bequeath to Harriet S. 
Glover 120 shares of stock in the Cayuga County Bank, 
at Auburn, to be transferred to her as soon as letters 
testamentary shall be issued and granted on this will." 
The will contained no other bequest of stock in that 
bank. On the 14th of August, 1849, the bank declared 
a dividend on its stock, payable September 1st ; letters 
testamentary were issued to the defendant August 16th, 
and 240 shares of said stock were transferred by him to 
the plaintiff, August 23d, 1849. 

The dividend is sought to be recovered by the plain- 
tiff in this suit ; and judgment was rendered in her favor 
by the Supreme Court, on the ground that the bequest 
was of the specific stock held by the testator at the time 
of his death. That judgment was reversed, Jhis court 
holding that the legacy was general, and would have re- 
quired the executor to have purchased and delivered 
to the plaintiff that amount of stock, if it had not been 
possessed by the testator at the time of his death. 

(S. C, 8 N. Y. 516.) 



Ayrault and Green against Elmeb. 

Where a person indebted on account, to two partners, 
executes a mortgage to one of them, to be transferred to 
the other partner at a usurious rate of interest, to raise 
money to pay the debt, and it is so transferred, and the 
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proceeds, to an amount exceeding the amount of the 
debt, received by the finn and credited to the debtor in 
his account, the debt due the firm is thereby cancelled. 
No recovery can be had on the account, although the 
mortgagor successfully defended a suit in equity to fore- 
close the mortgage by setting up and maintaining the 
defence of usury. 



Hodges against The Tennessee Mabine and Fibe 

Insurance Company. 

Insurable interest; parol evidence to explain deed; 

amendment. 

On the first September, 1848, the defendants made a 
policy of insurance against fire to Joseph A. Slamm, for 
$3,000, for one year, on a hotel owned by him. On the 
fourth of September, 1848, Slamm, by a deed absolute 
on its face, conveyed the hotel to the plaintiff, Hodges. 
The conveyance was intended as security for a loan made 
by the plaintiff to Slamm, but such intention was not 
manifested by any writing. At the same time, Slamm 
assigned the policy of insurance to Hodges '*as collat- 
eral security," and the assent of the defendants was 
given to such assignment. The hotel was destroyed by 
fire, and this suit was brought to recover the loss. 

It was insisted, on behalf of the defendants, that 
Slamm, having conveyed the insured premises by an 
absolute deed, had ceased to have an insurable interest, 
and the policy had therefore become void. That he 
retained no equity of redemption in the property, as 
he could not be permitted, on a bill filed to redeem, 
to show by parol evidence that the deed was intended 
as a mortgage. 
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Eeldj that Slamm had an insurable interest, notwith- 
standing the conveyance ; that parol evidence was com* 
petent in equity to show that a deed absolute on its face 
was intended as a mortgage. 

The judge, on the trial, allowed the plaintiff to amend 
the complaint, by adding to the allegation that Slamm 
had conveyed the property to him, a statement that such 
conveyance was intended as security for his indebted- 
ness. Exception was taken to this ; but it was held to 
be a matter of discretion, and not subject to review by 
the Court of Appeals. 

(S. C, 8 N. Y. 416.) 



Pitch agai^ist The New York and Ebeb Railroad 

Company. 

This cause was tried before a referee, who made a 
report in favor of the plaintiff, on which judgment 
was rendered in the Supreme Court. But one excep- 
tion was taken before the referee, which was to the ad- 
mission of a witness for the plaintiff on the ground of 
his interest 

The only fact testified to by the witness in favor of 
the plaintiff, related to a notice given to the resident en- 
gineer of the defendants. It was subsequently admitted 
by the plaintiff's counsel, that this was not a notice 
which bound the defendants. The Supreme Court, ia 
passing upon the case, rejected the evidence; and 
this court presumed that the referee must have done 
the same. 

Other testimony objected to by the defendants was 
received by consent, subject to objection, to be subse- 
quently passed upon by the referee. It did not appear 



IN THE COURT OF APPEALS. 121 

by the referee's report how he disposed of the questions 
60 reserved ; but it did appear by the bill of excep- 
tions, signed by a justice of the Supreme Court, after 
the decision at the general term, that they were all de- 
cided in favor of the defendants. 

Held^ that there was no error appearing on the record 
of which the defendants could complain. 



Wadswoeth against Sharpsteen and another. 

Habitual drunkard ; inquisition. 

This was an action originally commenced against 
James N. Sherman (the defendant' s testator), as indorser 
of a bill of exchange, of which the plaintiff appeared to 
be a bona fide holder. The bill was drawn upon (Jeorge 
L. Davis by one Wilder, payable to his own order, and 
indorsed by him and the defendant Sherman, on the 9th 
of July, 1845 (the date of the bill), payable six months 
from date. By an inquisition taken on the 31st Decem- 
ber, 1846, under a commission issued by the Court of 
Chancery, it was found that Sherman then was, and had 
been since the 1st day of July previous, in consequence 
of habitual drunkenness, of unsound mind, and incapa- 
ble of conducting his own affairs, or of governing him- 
self or his property. In February following, the 
inquisition was filed, and a committee of the person and 
estate of said Sherman was appointed by the Court of 
Chancery, which continued in force until his decease. 
On the trial, after proving the handwriting of the maker, 
indorsers, and acceptor of the bill, the plaintiff produced 
a paper signed by the acceptor and indorsers, dated 
January 6, 1846, waiving notice of non-payment and 
protest of the bill. 

Seld. Notes. 16 
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The Supreme Court gave judgment for the defendants, 
on the ground that Sherman, after being found an habit- 
ual drunkard, had no power to waive demand and notice 
of non-payment of the draft ; and they also held that 
evidence, which was offered by the plaintiff, that Sher- 
man, at the time of executing the waiver, was perfectly 
sober and competent to transact business, was properly 
rejected. 

The judgment of the Supreme Court was aflSirmed by 
this court, on the ground that the inquisition was con- 
clusive evidence of the incapacity of the drunkard to 
dispose of his property, or to make contracts, from the 
time when it was found. 

There was no evidence that the plaintiff had any 
actual notice of the condition of Sherman, or of the in- 
quisition. 

(S. C, 14 Barb. 169 ; 8 N. Y. 388.) 



Coon against Knapp. 

Parol evidence to explain receipt 

The plaintiff was injured by the overturning of a stage 
coach belonging to the defendant, in which she was a 
passenger. This action was brought to recover damages 
for such injury. About four weeks after the injury the 
defendant paid the plaintiff forty dollars, and she exe- 
cuted a receipt, of which the following is a copy : 

''Received, Brookfield, July 11, 1849, of Wm. D. 
Ejiapp, forty dollars, in full for damages done to us by 
the stage accident of the 13th June last. Maria L. Coon, 
Caroline Coon." 

Parol evidence was admitted for the purpose of ex- 
plaining the receipt, the defendant excepting to the 
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decision admitting it. The evidence was in substance, 
that the plaintiff, at the time of executing the receipt, 
said to the defendant that if she got well, so that she 
could walk in three months from the time of the injury, 
she would be satisfied, if not, she should not. The 
judge charged the jury that the receipt upon its face 
constituted a pei^ect defence, and should be so held 
unless the plaintiff had succeeded in showing by the 
parol evidence that there was a condition annexed to the 
receipt, which did not api)ear in the receipt itself. The 
jury rendered a verdict in favor of the plaintiff. A new 
trial was ordered by the Court of Appeals, on the 
ground that, in the absence of fraud, parol evidence was 
not competent to contradict or vary the written instru- 
ment introduced by the defendant. That it was not a 
mere receipt, but was an agreement, by which the dam- 
ages, otherwise uncertain, to which the plaintiff was 
entitled, were liquidated and settled. 
(S. C, 8 N. Y. 402.) 



Butler against Stocking and others. 

Use of partnership name as surety. 

Action to recover the amount of two promissory 
notes, signed, ^* David Hunt," and "Stocking & Hunt, 
sureties." The notes were made for the benefit of David 
Hunt. Stocking and Alfred H. Hunt were partners, and 
the copartnership name of Stocking & Hunt was added 
to the notes, as sureties for David, by Alfred H. Hunt. 
The sole question presented in the case was, whether 
Stocking was liable. It was proved that Alfred H. 
Hunt had signed the firm name as sureties to two other 
notes of David Hunt, and that the holder of the notes 
called on Mr. Stocking and informed him of the facts. 
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and he said, "It ia all right — whatever David wants he 
can have ; that they were not in the habit of lending 
their names to every one, but whatever David wanted he 
could have." He spoke of David's business as good, 
his credit as good, and that he could raise any amount 
he wanted. 

After David Hunt failed, Mr. Stocking was asked 
what was the extent of his liabilities for David. He said 
he could not answer; that he had that' confidence in 
David that he kept no particular account of his lia- 
bilities for him. This was all the evidence tending to 
charge Stocking. A motion for a nonsuit was denied ; 
the jury found for the plaintiff, and judgment was 
entered upon the verdict. 

Seld,' that the judge decided correctly in refusing to 
nonsuit the plaintiff ; that there was some evidence of 
the assent of Stocking to the use of his name by Alfred 
H. Hunt, as surety for David, and whether it was suffi- 
cient to establish such consent, was properly submitted 
to the jury. 

(S. C, 8 N. Y. 408.) 



MoDermott against Palmer. 

Mechanics' Lien Law for City of New York. 

The "Act for the better security of mechanics and 
others, erecting buildings in the city of New York," 
passed April 20, 1830 (chap. 330), and the act amending 
the same, passed in 1832 (chap. 120), do not give a lien 
for work done and materials furnished for flagging the 
sidewalks, yards and areas of dwelling houses erected 
in that city, though such flagging be included in the 
building contract for the erection of such houses. 

The lien extends only to work done and materials fur- 
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nislied for the erection, constmction or finishing of the 
buildings themselves. 
(S. C, 11 Barb. 9; 2R D. Sm. 676; 8N. Y. 383.) 



. Ogden against Marshall. 

height contract ; damages. 

In December, 1846, the defendant agreed to convey 
12,000 bushels of corn for the plaintiff, in the packet 
ship Yorkshire, to sail on 16th of January following, 
from New York to Liverpool, for the price of 16 pence 
sterling per bushel. The defendant afterwards refused 
to perform the contract ; and this action was brought to 
recover damages for the breach of such contract. 

It was proved that before the sailing of the Yorkshire, 
freight rose to 19 pence sterling per bushel. It was not 
proved that the plaintiff had any corn to ship, or that he 
offered to ship any by the Yorkshire, and on this ground 
the judge charged the jury that the plaintiff was en- 
titled to only nominal damages, and the jury found 
accordingly. 

The Court of Appeals reversed the judgment and 
ordered a new trial, on the ground that the plaintiff was 
entitled to recover the difference between the price of 
the freight agreed upon, and the price at the time when 
the ship was to receive the corn. That the refusal of 
the defendant excused the plaintiff from offering the 
com, and it was not necessary for him to prove that he 
had it on hand. * 

(S. C, 8 N. Y. 340.) 
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Taylok, Hale and Mubdock against Church. 

Action for a libel. The plaintiffs were merchants, 
doing business at Colnmbus, Miss. The defendant was 
engaged in ascertaining the standing and credit of mer- 
chants residing and doing business in the soathem and 
southwestern states, and communicating such informa- 
tion to certain merchants in New York, who were doing 
business with the merchants in those states. 

The libel complained of was a letter written by the 
defendant at Columbus, reflecting unfavorably upon the 
character and credit of the plaintiffs, and forwarded to a 
mercantile firm in New York for the use of that firm and. 
thirty-six others, for whom the defendant was collecting 
information. Some of the firms had business transac- 
tions with the plaintiffs, and others had not. After the 
return of the defendant to New York, he caused his 
letters, including the one complained of, to be printed 
for distribution among his employers, and sold and dis- 
tributed such letters privately to those employers, and 
to some other persons. 

On the trial it was proved by Cassidy, called by the 
plaintiffs, that he printed the letters at the defendant's 
request. On his cross-examination, he was asked if the 
defendant requested him to do the printing in as private 
and confidential a way as he could, and if he promised 
to do so. This was objected to, and the objection sus- 
tained. The judge charged the jury, that if they were 
satisfied that the defendant was influenced by actual 
malice, they might give exemplary damages, but not 
otherwise. This was excepted to by the defendant. 
The plaintiffs obtained judgment. 

The judgment was reversed and a new trial ordered 
by the Court of Appeals, on account of the exclusion of 
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the facts offered to be proved by Ca438idy, whicli were 
proper, as bearing upon the question of damages. 

The court held that the letter in question, published 
as it was, could not be regarded as a privileged commu- 
nication. 

The point as to the allowance of exemplary damages 
was not passed upon. 

(S. C.^1 E. D. Sm. 279 ; 9 How. Pr. 190 ; 8 N. Y. 452.) 



Clason against Cobley. 

Foreclosure; jurisdiction. 

Ejectment for the undivided half of a lot, lying in 
the city of New York, which the plaintiff claimed in 
fee. The defendant' s title rested upon the validity of a 
decree of foreclosure of a mortgage which covered the 
premises, which decree was made under a bill of fore- 
closure filed before the Vice- Chancellor of the second 
circuit. The plaintiff in this suit, when the bill of fore- 
closure was filed, was the owner of the equity of redemp- 
tion in one-half the mortgaged premises, and resided in 
Westchester county, in the second circuit. He was 
made a party defendant, and was duly served vnth a 
subpoena to appear and answer, but did not appear, and 
the bill was taken as confessed against him. 

At that time, there was no statement in the bill show- 
ing the residence of any of the defendants. After the 
bill was taken as confessed, an amendment was made to 
the bill, alleging that the plaintiff in this suit, and sev- 
eral other persons who were defendants in the suit, re- 
sided in Westchester county, but no new subpoena was 
served on them, nor any notice given to them of the 
amendment. The cause was transferred to the Supreme 
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Court, and in February, 1848, the usual decree of fore- 
closure and sale was made by that court, sitting in the 
first district, under which decree the defendant became 
the purchaser of the premises in controversy, and re- 
ceived from the sheriff a conveyance thereof. 

The plaintiff contended that the decree and sale were 
void, for the reason that the Vice-Chancellor of the 
second district, before whom the bill was filed, had no 
jurisdiction of the suit. That this appeared upon the 
face of the bill, as originally filed, and taken as con- 
fessed, and that the defect was not cured by the amend- 
ment, without new subpoena or notice to the defendants, 
and without any new order pro confesso. 

The Supreme Court rendered judgment in favor of 
the defendant, which judgment was affirmed by this 
court : it being held, that the Vice-Chancellor had juris- 
diction where any of the defendants resided within his 
district, although the subject-matter of the suit was 
situated in another district ; that the neglect to show on 
the face of the bill the residence of the defendants, though 
it was bad pleading and rendered the bill demurrable, 
did not deprive the court of jurisdiction. The statute 
requires, in order to give the Vice-Chancellor jurisdic- 
tion, that the defendants, or some one of them, reside 
within his district, not that that fact should appear on 
the record. 

That, admitting the amendment, and the making of 
a decree upon it without a new subpoena or notice to 
the defendants, to be an irregularity, it did not deprive 
the court of jurisdiction to make the decree, and its 
validity could not be questioned in this suit. The de- 
fendant, therefore, obtained a good title by his purchase 
under it. 

(S. C, 6 Sandf. 447.) 
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Bloodgood (igamst Brusn. 

Statute (^ UndtaiioTis ; remvor of debt 

Thb firm of Thomas H. Smith & Son, composed of 
Thomas H« Smith and George W. Bmen, on the Slst of 
Jane, 1828, made a promissory note in favor of Thomas 
Bloodgood (the plaintiff's testator), for $10,860.11, pay- 
able ninety days after date, and falling dne September 
23d, 1828. On the 28d of September, 1828, Thomas H. 
Smith died, leaving a will appointing hia copartner, 
G. W. Bmen, executor, who received letters testament- 
ary, and acted as executor until October, 1846, wiien 
he was removed, and the now defendant, Herman Bmen, 
appointed in his stead. 

The Mn in this cause was filed in August, 1840^ 
against Gtooige W. Bmen, the then executor, to collect 
the amount due on the above note. To meet the defence 
of the statute of limitations, it was alleged in the bUI, 
*' that (George W. Bmen has, on repeated occasions^ and 
to divers persons, since the date of said promissory note, 
admitted that the amount thereof, with interest there- 
upon^ remained due and unpaid,, and promised to pay 
the same;" and it was specially alleged^ that in an 
answer in Chancery^ in the suit of Jame9 IddingBy re- 
ceiver^ <fec., agt. Oeorge W. Bruen and others^ sworn to, 
Jane 18th, 1842, by George W. Bruen, he made such 
admissions. 

The defendant, Herman Bruen, who was made a party 
after his appointment as executor, set up in his answer 
the defence of the statute of limitations. 

The cause was transferred to the Superior Court, 
where a decree was made in favor of the complainant, 
for the amount of the note and interest. 

This court reversed that decree and dismissed the bill, 
on the ground that there was nothing shown in the case 

Seld. Notes. 17 
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to prevent the statute of limitations from operating as a 
bar to the claim. 

Holding^ that the general allegations of repeated 
acknowledgments by G. W. Bruen, since the date of the 
note, must be disregarded for want of certainty ; it not 
appearing when, or to whom, they were made, or 
whether within the period of the statute of limitations 
or not. Also, that Bruen, as surviving partner, could 
not make such an admission or promise as would revive 
the debt against the estate of this deceased copartner. 

That the admission in the answer to the bill of Iddings 
was not sufficient to revive the claim, for the reasons : 

1st. That it was not made to the creditor or any one 
representing him, but to a stranger. 

2d. The admission was not voluntary. George W. 
Bruen was made a witness by Iddings, the trustee of his 
creditor, and compelled to testify. An admission ob- 
tained in this way cannot be made the foundation of a 
new promise. 

3d. The admission was not made by Bruen in his 
character as executor, nor is it so charged in the bill. 

4th. If the admission was made by him in his charac- 
ter of executor, it would not bind the estate of the tes- 
tator. If he could bind the estate in any manner, it 
could only be by a positive contract. 

(See 4 Sandf. 427 ; 8 N. Y, 362, S. C.) 



Van Deusbn and wife against Levi and Robert R. 

Rowley. 

Otft of stock; competency of donor. 

The defendants, at the instance of Mrs. Van Deusen, 
their sister, were cited to account, as administrators, be- 
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fore the surrogate of Columbia county. In taking the 
account, the surrogate charged the administrators with 
the value of twenty shares of the stock of the Farmers' 
Bank of Hudson, as assets belonging to the estate. The 
Supreme Court affirmed the surrogate's decree, and the 
administrators appealed. 

A transfer of the stock had been executed on the 
books of the bank, by the intestate, eight or nine days 
before his death, to his son, Levi Rowley, and a certifi- 
cate of the stock made out by the bank, and delivered 
to Levi. 

The sole question presented in the case was one of 
&ct, as to the competency of the intestate to make the 
transfer. The Court of Appeals came to a different 
conclusion on that question from that of the courts 
below, and reversed the decrees of those courts, so fax 
as they charged the administrators with the value of this 
stock. 

(S. C, 8N,Y. 358.) 



LiYiKOSTOK against Miller. 

CavenarU /or rent ; plaice qf payment. 

This was an action to recover rent The clause of the 
lease upon which recovery was sought was in the follow- 
ing words : ^^ Yielding and paying therefor unto the said 
party of the first part (the plaintiff), yearly and every 
year, on the first day of January during the term, at the 
North river, within the county of Columbia, or within 
the said lot No. 3, as the party of the first part shall 
from time to time direct," twenty-six dollars, two days' 
riding, and four hens. 

The defendant, in his answer, alleged that the plain- 
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tiff bad act direi^ted wbere or ut what place the rents 
should be psAA, uid althoii^ the defendant had re- 
quested the plaintiff to fix the place of payment^ he had 
refused. 

The plaintiff in his reply crtated that he did^ on the 
first day of January, 1848, by tiotioe in writing, direct 
the rentis to be paid at the office of Hubbei, Clark & Co., 
in the city of Hndsoit 

The judge, on the trial, decided that the service of 
tiotioe where the rent should be paid was rendered ma* 
terial by the pleadings ; to which decision the plaintiff's 
GOBflsel excepted. The j^nry^ on the question of fact so 
ptesetttod, fovuid a verdict tea the defendant, and a 
|ttdg!iient was so entered, which was affirmed by the 
Snftfeme Court. The Co«rt of Appeals held that the 
judge at the kial dteided correctly, and affirmed the 
judglneiit. 

(S. C, 8 N. Y. 283.) 



Wells & Tucs^sb <igamst The Steam Navigation 

Company and others. 

Cofntrcict for towing ; gross negligence. 

In April, 1844, the canal boat Jay, owned by the 
plaintiffs, and freighted with merchandkte, was t^en in 
tow at the city of New York by the steamboat San- 
dusky, owned by the defendants, under permit obtained 
by the master of the canal boat from the defendants' 
agent, of which the following is a copy : 

«'Nkw Yobk, April 24, 1844 
"daptniti Yon^, of steamboat Sandasky — Taice in 
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tow for Albany^ canal boat Jay„ ^ iKMiat6r> at 1^4© 

risk of the master and owners thereof, and collect l?S^ 

" For owners, E. I>Bi^|ii8/* 

The Jay was taken in tow aceordingly, and Qnnk on 
the river before reaching Albany* This, action was 
brought to recover damages for the loss, ailing tbftt 
it occurred through the negligence of the defendants 
and their agents. The defendants pleaded the general 
issue. 

On the trial, the plaintiffs gave evideuca tending to 
show neg^genee on the part of the manoger^ of the 
steamboat The defendants? counsel requested the 
judgQ to charge the ]ury» that the defendants were not 
liable for mere gross negligence, and that the plaintiffa 
could not recover without showing /ratid ex wcmt of 
good faith in those having charge of the Sandusky* 
The judge refused so to charge, and the defenda,nts' 
counsel excepted. The plaintiffs obtained judgment,, 
and the defendants appealed to this court. 

BeXd^ that the contract did not excuse the def aidants 
from liability for damages resulting from the grosn neg- 
ligence of themselves or their servants ; that the judge 
did right in refusing to charge as requested, and the 
judgment was aflirmed. 

(S. C, 2 N. Y. 204; 8 id. 375.) 



Potter and Howard against Rowland and others. 

Foreclosure; notice of object of suit. 

Action to redeem mortgaged premises situated in Buf- 
falo. Clark, the owner of the premises, in November, 
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1831, executed a mortgage thereof to Day, which was 
at that time daly recorded in Erie county. In 1838 and 
1839, judgments were recovered against Clark in the 
Supreme Court, which became liens on the mortgaged 
premises. In July, 1840, Day commenced the fore- 
closure of his mortgage in equity, under the act of 1840, 
chapter 342, '* to reduce the expense of foreclosing mort- 
gages in the Court of Chancery." He did not make the 
judgment creditors parties. The defendants are pur- 
chasers under a decree of foreclosure in that suit. 

The plaintiffs are purchasers under the judgments, and 
their right to redeem rests solely on the insufSciency of 
the notice of the objects of the suit, filed in the clerk's 
ofSce of Erie county, and of the af&davit of such filing 
presented to the court, to cut off the liens of the judg- 
ment creditors. The notice filed stated that the mort- 
gage was '' recorded on the 12th day of November ^ 1831, 
but did not state where it was recorded, and this omis- 
sion was the defect complained of. The af&davit of 
filing the notice on which the decree was obtained, stated 
that the deponent '^ filed in the office of the clerk of Erie 
county a notice of the pendency of the suit, of which a 
copy, he heUef)e8y is hereto subjoined." The copy re- 
ferred to stated that the mortgage was ^'recorded in the 
cleric's office of the county of Erie^ on the 12th day of 
November." 

The Supreme Court denied the application to redeem, 
and the Court of Appeals affirmed the judgment, hold- 
ing that the notice and affidavit were sufficient to ren- 
der the decree of the court effectual to cut off the 
equity of redemption of the judgment creditors, under 
the statute referred to. That the defects pointed out 
could only be taken advantage of by motion in the fore- 
closure suit, within the time allowed by statute for that 
purpose. 

(S. C, 8 N. Y. 448.) 
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Ames against Peck and others. 

• 

This was an action of trover for a quantity of wheat. 
The cause was tried before a referee, who made a gen- 
eral report in favor of the plaintiffs, and judgment was 
entered according to the report. A statement of the 
facts settled by the Supreme Coui"t, as found by the 
referee, was set forth in the record. It did not appear 
from that statement that either the court or the referee 
found that the wheat had been converted by the defen- 
dants ; and the Court of Appeals held that the &cts set 
forth in the record did not tend to prove such conver- 
sion. The judgment was therefore reversed, and a new 
trial ordered. 



Olmstead against Webster & Bvmsey. 

Merger of demand by judgmeni. 

In 1845, Olmstead b Herbert, merchants, sold goods 
to Rumsey, on credit, and afterwards prosecuted the 
claim to judgment in the Recorder's Court, at Buffalo. 
After the recovery of the judgment, the plaintiffs 
learned that Webster was a secret partner with Bumsey 
when the goods were purchased. They then entered 
into a stipulation with Kumsey that the judgment 
against him should be vacated. The stipulation was 
filed and an order to that effect entered, and a vacatur 
indorsed on the record. 

This suit was soon after commenced by Olmstead & 
Herbert, in the Supreme Court, against Webster & 
Rumsey, to recover the original indebtedness. "Web- 
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ster then applied to the Recorder's Court on notice to 
the plaintiffs, and obtained an order to modify the va- 
catur entered on the record against Rumsey, so that the 
judgment, so far as the, said Webster and all other per- 
aom not partiea to the record, and their rights, were 
concerned, should remain entirely unaffected by such 
yaoatur, and should be and continue in as full force, 
and be used in the same manner, and with the same 
effect either as evidence in bar of any other action for 
the sam^e cause or otherwise, as if the vacatur as to the 
said Rum^ey had not been entered ; and the entry on 
the record was modified accordingly. 

These facts were set forth in tlie pleadings in this 
rait, and proved on the triaL The plaintiff, Olmstead, 
lEinrvivor (Herbert having died), was nonsuited, and 
judgment was entered in favor of the defendants. 

This court affirmed the judgment, holding that the 
indebtedness was merged by the judgment in the Re- 
corder's Court against Rumsey, and was not revived by 
the vacatur. 

(S. C, 8 N. Y. 413.) 



Joyce & Mukphy against Adams & Hawthobn. 

Ooods sold destroyed hyfire before delivery. 

The plaintiffs, on the 27th January, 1847, contracted 
with defendants for the purchase of 369 bales of cotton, 
by means of the usual '^bought and sold notes" of a 
broker. These notes specified the number of bales, the 
brands, and price per pound of the cotton, but not the 
weight, and contained this memorandum : 
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^^ Buyers to pay 7 cents per bale storage. 

" *< Insurance. 

^^ ^< Interest after ten days. 

^' <^ Deposit, $5 per bale. 

^'Deliverable 80 days from date. Ga4sth on delivery." 

The note delivered to the defendants, instead of the 
words '^ deliverable 30 days from date," had the words 
'^ deliverable within thirty days." In other respects 
the notes were alike. 

The plaintiffs paid the |6 per bale, and policies of 
insurance were effected, insuring the defendants against 
loss by fire, in the usual form, in which it was stipu- 
lated that the loss should be 'paid according to the ac- 
tual cash value of the cotton at the time of the loss, in 
sixty days after delivery of the proofs thereof. On the 
night of the 83d February, 164 bales of the cotton were 
destroyed by fire, and on the 7th of April thereafter 
the loss was paid to the defendants at the value agreed 
upon, which was less than the purchase price by from 
one-and-a-half to two cents per pound. 

The cotton was not weighed at the time, or after the 
making of the contract. On the fourth or fifth of 
March, the defendants delivered to the plaintiffs ninety- 
five bales, for which the plaintiffs paid them the con- 
tract price, the storage at seven cents per bale, the 
insurance at 16 cents per 100 pounds, and the interest 
on the balance of the purchase price (after deducting 
15 per bale), from the 6th of February. It was agreed 
that ihe adjustment as to this parcel should not preju- 
dice the right of either of the parties in respect to the 
other ]>arGel, under the contract. 

On the 2d day of March, the plaintiffs made a de- 
mand on the defendants for the delivery of the 164 
bales, which not being complied with, a few days later 
they demanded a return of the five dollars per bale 
which they had advanced at the time of making the 

Seld. Notes 18 
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contract, which being refused, this action was brought 
for its recovery. 

On the trial, the plaintiffs' counsel requested the 
judge to charge the jury : 1st. That the contract of 27th 
January was entirely executory, being a mere agree- 
ment to sell, and that it did not change the title to the 
cotton. 2d. That with regard to the contract of sale, 
the rule was, that when anything remained to be done, 
by or on behalf of the vendor, to ascertain the quan- 
tity or price, or to put the goods in a deliverable state, 
the sale was not complete, and the property did not 
pass. 3d. That there was nothing in the present con- 
tract to take the case out of the general rule of law, 
which threw the risk of loss on the person in whom the 
property was vested at the time ; and, 4th. That the de- 
fendants bound themselves to deliver the cotton at all 
hazards, and having failed to do so, the plaintiffs had a 
right to treat the contract as rescinded, and recover the 
deposit. 

The judge refused so to do, and charged the jury that 
the plaintiffs' right of recovery depended on the con- 
tract given in evidence. By its terms, the plaintiffs 
were to pay storage, interest and insurance ; treating 
the subject as being at their expense and risk by all the 
stipulations of the contract, and that the deposit was 
for the purpose, evidently, of meeting the possible fall 
of price not covered by the usual fire insurance or a lien 
on the property, the only risk not covered by other 
terms of the bargain, and therefore the defendants were 
not liable to refund the deposit, so far as it was neces- 
sary to make good the price in the contract. The plain- 
tiffs' counsel excepted to the charge, and also to the 
refusal of the judge to charge as requested. The defen- 
dants obtained a verdict and judgment, from which 
judgment this appeal was brought. 

The Court of Appeals reversed the judgment, and 
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ordered a new trial, holding that the judge should have 
charged as requested by the plaintiffs' counsel. 

That the contract was executory, and the title to the 
cotton did not pass, but remained at the risk of the 
seller ; that there was nothing in the terms of this agree-> 
ment to take it out of the general rule on that subject. 

That the defendants having failed to deliver the cot- 
ton according to the terms of the agreement, the plain- 
tiffs had a right to treat the agreement as rescinded, and 
to recover back what they had paid. 

(S. C, 2 Sandf. 1 ; 8 N. Y. 291.) 



The Sun Mutual Insurance Company against The 
Mayor &c. of the City of New York. 

TaaxLble capital ; constitviional law ; title of hill. 

This case presented the same questions, as to the 
amount of capital possessed by the Insurance Company 
which was liable to taxation, which were presented in a 
cause between the same parties decided in April last, 
and were decided in the same manner. 

A further question arose in this case, as to the consti- 
tutionality of the law of 1860, under which the tax was 
assessed. The objection was, that the act was not in ac- 
cordance with that provision of the constitution which 
declares that "No private or local bill which may be 
passed by the legislature shall embrace more than one 
subject, and that shall be expressed in the title." 

The law in question was entitled, *' An act to enable 
the supervisors of the city and county of New York to 
raise money by tax." The act contained but a single 
section, and authorized the body named to raise and 
collect according to law, by tax, a sura not exceeding 
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$1)606,675 for oontingent expenses ; $402,000 for pnblio 
expenses ; $186,000 for lamp district ; and $»5,000 for 
deficiency in the taxes of the preceding year. A part 
of the contingent expenses accruing from repaying the 
streets, &c., and was to be levied on property south of 
34tb street, and the sum for the lamp distritit to be col- 
lected within a district to be designated by the common 
council. 

The court held that the act embraced but on« subjeoty 
the power to tax conferred upon the supervisorB, and 
that that was sufficiently expressed in the title. 

The judgment appealed from was affirmed. 

(S. C.,8N. Y. 241.) 



PuBDY against Vekmilya. 

BiU qf excTioffige ; pleading. 

This was an action of assumpsit, the declaration con^ 
taining the money counts only. At. the foot of the 
declaration was a copy of a bill of exchange, drawn by 
G. Snowden, payable to his own order, ui>on the defen- 
dant Yermilya, and accepted by him, with a notice that 
such bill of exchange would be given in evidence under 
the money counts, and that it was the plaintiff's only 
cause of action. It did not appear by such copy, or by 
the notice, that C. Snowden, the drawer and payee, had 
indorsed the bill. 

The defendant having pleaded the general issue, the 
cause was tried, and the plaintiff gave in evidence the 
bill of exchange, of which a copy had been indorsed 
upon the declaration, and which was both signed and 
indorsed by *'C. Snowden" in his proper handwriting. 
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and accepted by the defendant. There was no evidence 
given to show at what lime the indorsement was made. 
The def endant^e counsel objected to the evidence of the 
indorsement) on the gionnd that it was not admissible 
nnd^j* the declaration and notice. The objection was 
vermled, ajid the defendant' s counsel excepted. Judg- 
ment was rendered against the defendant) who appealed 
to this court 

The judgmwt was affirmed, on the ground that the 
plaintiff was entitled to recover on the money counts 
against the acceptor, at common law ; and that the copy 
of the bill and notice accompanying the declaration was 
unnecessary, and if defective, was harmless. 

(S. C, 8 N. Y. 346.) 



PsiOE offainst MoGown. 

Substituted otmtract; wm'-pecftn'fMmtPe^fi^fmdUion; 

B$or<m. 

Bill f6r the specific performance of a contract for the 
purchase of fauid. There were two contracts. The first 
made in February, 1884, was not performed by the pur- 
chasers) but was continued by verbal arrangements be- 
tween die parties until November of that year, when a 
negotiation commenced, which resulted on the 0th Be* 
oember in a new written agreement, which the complain- 
ants claimed wis a mere continuation of the former 
agremnent. This agreement was left in escrow in the 
hands of a tlurd person, to become operative upon the 
payment of $4,000 by the complainants on the day of 
its execution. The condition was not complied with. 
The defendant then said he would, notwithstanding, re- 
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« 

ceive the money on the following day, and instrncted 
the holder of the contract so to inform one of the parties, 
which was done. The money was not paid. 

The court held that the second contract was a substi- 
tute for the first ; and although conditional and not to 
become absolute until the $4,000 should l^e paid, was, 
from the time of its deposit in escrow, the only contract 
in existence between the parties. That the condition 
upon which it was to become absolute not having been 
performed, it ceased to have any validity, and could not 
be enforced. 

The decree of the Supreme Court, dismissing the bill, 
was affirmed. 

(S. C, 2 Barb. 277; 10 N. Y. 465.) 



Emmet, Receiver of the Alliance Mutual Insurance 
Company, against Almet Reed. 

Stock 7U>te; cancelling by premiums. 

On the first day of May, 1846, the defendant gave his 
note to the Alliance Mutual Insurance Company for 
16,000, payable twelve months from date. The note 
was given under the 12th section of the act incorpo- 
rating the Atlantic Mutual Insurace Company, referred 
to in, and made part of, the charter of the Alliance Mu- 
tual Insurance Company. 

When the note was given, it was agreed between the 
defendant and the secretary of the company that the 
defendant should have the right of paying the whole 
amount of it in policies of insurance, which he might 
procure in his own name, or in the names of others 
whom he should influence to insure in the company. 
There was no authority given by the company to take 
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the note on those terms ; bat the secretary informed the 
president of the terms, and he approved of the transac* 
tion, and directed that the note should be used exactly 
npon the terms npon which it had been taken. 

Subsequently the defendant obtained insurances in 
his own naiQe, and procured insurances by other persons 
with the company, and the premiums in both cases 
were credited to him, on the books of the company, 
against his note. Balances were struck on the books 
from time, to time, the defendant giving new notes for 
such balances, and the old notes being given up to him, 
until his credits exceeded the amount of the last note, 
which was then given up. The amount so credited to 
the defendant, from premiums paid upon policies of in- 
surance issued to other persons, amounted to between 
two and three thousand dollars, and that sum, with 
interest, was sought to be recovered in this suit, which 
was commenced by the receiver of the company ap- 
pointed after its failure. 

The referees before whom the cause was tried reported 
in favor of the defendant, on the ground that it was 
lawful for this company, under the 12th section before 
referred to, to accept notes upon the terms upon which 
the defendant's note was given, and that the agreement 
made in that respect was valid. 

Their report was confirmed by the Superior Court, and 
judgment rendered for the defendant, on that ground. 

This court, without passing upon the questions, 
whether the agreement was valid and binding upon the 
company under the 12th section, as an executory agree- 
ment, or whether parol evidence was competent to show 
the note delivered upon any such condition, affirmed 
the Judgment, on the ground that the agreement had 
been completely executed ; that the company having 
availed itself of the defendant's services and influence in 
procuring insurances, and applied the premiums upon 
his pote TUitil it was cancelled, neither the company nor 
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its creditors could now be permitted to repudiate the 
agreement, and substitute a different one in its place. 
(S. C, 4 Sandf. 229 ; 8 N. Y. 812.) 



Moss agairhst Avxbill. — Thb same against Judson. 

These causes involved the same questions, having 
been three times argued, and the court being equally 
divided upon the question of affirmance or reversal, the 
judgments of the court below, in favor of the plaintiff, 
were affirmed, in pursuance of section 14 of the Code of 
Procedure. 



Wabd against Whitney & Stttbois. 

Cha/rter-pao'tp, as to freigAt; bond on attacJiTnent. 

Action on a bond given to discharge an attachment 
issued against Tremlett, as a non-resident debtor. The 
application for attachment was made November 17, 1847. 
The cause of action set forth was a refusal to give an 
acceptance for the freight of the ship James Edwards, 
from Pictou, Nova Scotia, to New York, under a char- 
ter-party, the freight payable in an approved acceptance 
at thirty days. The principal question in the cause re- 
lated to the construction of the following clause of the 
charter-party: *' Freight payable at four dollars per 
chaldron^ Pictou mines measure qf thirty cwt.^ in an 
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approved acceptance of thirty days from the period of 
discharging the cargo." 

The execution of the charter-party was proved by the 
deposition of Captain Webster, master of the vessel, 
taken de bene esse, and read on the trial without objec- 
tion. There was a subscribing witness to the charter- 
party, who, it was shown by the deposition, had resided 
in London when the charter-party was executed. The 
reading of the charter-party was objected to, because 
the subscribing witness had not been called, and the ob- 
jection was overruled. 

Captain Webster had claimed an interest in the ves* 
sel, as owner of one-eighth, from some years before the 
charter-party was executed until May, 1848. His claim 
rested only upon a verbal understanding with the plain- 
tiff, whose name alone appeared in the ship' s papers as 
owner. He (Webster) never had any bill of sale, never 
paid for the part of the vessel he claimed, and in May, 
1848, relinquished the claim. He was allowed a share 
of the profits during the time when he claimed an in- 
terest in the vessel, covering the time when the freight 
in question was earned. He released his interest to the 
plaintiff before his examination. 

The vessel received at Pictou 400 chaldrons of coal 
(not weighed nor the weight ascertained), which were 
discharged in New York, as directed by Tremlett's 
agents, on the 23d of October. The coal was weighed 
as discharged, and amounted to upwards of 450 chal- 
drons of thirty cwt. each, and the master demanded an 
acceptance for -the freight, at the rate of four dollars for 
er>ery thirty cwt The agents offered to pay cash, de- 
ducting thirty days' interest, for 400 chaldrons, at four 
dollars per chaldron, which was refused. 

The defendants moved for a nonsuit, on the grounds, 
1st. That the demand for freight was for more than was 
due; that the amount actually due had been offered 
and refused. 2d. That the bond was void, because not 

Skld. Notes. 19 
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executed by Tremlett or his agent, with two sureties. 
3d. That Webster was owner of one-eighth of the ves- 
sel, and ought to have been joined as plaintiff in the 
attachment suit. 

The objection was overruled, and judgment rendered 
in favor of the plaintiff. 

The Court of Appeals aflSirmed the judgment. 

(S. C, 3 Sandf. 399 ; 8 N. Y. 442.) 



J -in * 



Nixon & Baetlett against Palmee. 

An authority given by a father to his son, to accept in his name, a draft 
to be drawn upon him for $2,000, as the son's share of the capital of a 
proposed partnership with S., does not authorize the son to accept a draft 
for a smaller amount, to be used in paying a previous debt of S. 

A subsequent ratification of such an acceptance will not bind the drawee, 
unlesEi made with knowledge of the purpose for which the draft was 
given. 

In July, 1846, the plaintiffs sold goods in New York 
to the amount of $400 and upwards, to William Q-. 
Sandford, of Wisconsin. After that time there were 
negotiations between Sandford and James L. Palmer, a 
son of the defendant, in relation to the formation of a 
copartnership between them, but no such copartnership 
was ever finally agreed upon. During those negotia- 
tions, the defendant promised to let his son have $2,000 
to go into business with, and as he had not then the 
money, he authorized the son to accept a draft drawn 
on him at not less than thirty days. In October, 1846, 
Sandford and James L. Palmer were at the plaintiffs' 
store in New York, and Sandford there drew upon the 
defendant, in favor of the plaintiffs, a draft at ninety 
days, for the amount of the July purchase by Sand- 
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ford ($482.28), which was accepted by James L. Palmer 
for the defendant. On that acceptance this suit was 
brought. 

It was proved by Sandf ord, that in November, a!f ter 
the draft was drawn, he had a conversation with the 
defendant at Buffalo resi)ecting the draft in suit, and 
other drafts which had been drawn in New York, and 
accepted by James L. Palmer for the defendant, and in 
that conversation the defendant stated that he had given 
James L. authority to accept for him in the manner he 
did. It did not appear that the defendant had at that 
time any notice that the acceptance in question was 
given in payment of a debt of Sandf ord. 

In the Supreme Court, the plaintiff obtained judg- 
ment. The Court of Appeals reversed the judgment, 
and ordered a new trial; holding that the authority 
given to James L. Palmer to accept for the defendant, 
only authorized him to accept on account of the firm 
about to be formed, or to raise money to enable him to 
go into business, and did not authorize him to accept 
the draft to pay a prior debt of Sandford. 

That the subsequent ratification attempted to be 
proved was not sufficient to bind the defendant, because 
it was not shown that the defendant knew for what pur- 
pose the acceptance was given. 

That the burden of proof, with r^ard to that foct, 
rested upon the plaintiffs, who relied upon the ratifi- 
cation. 

(S. C, 10 Barb. 175 ; 8 K Y. 308.) 
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Leeds against The Mechanics' Insurance Company 

OF Newabk. 

Insurance; construction of policy ; authority of 

agent. 

This was an action upon a policy of insurance, made 
by the defendants (a corporation created by the state 
of New Jersey, and transacting business in the city of 
New York by an agency in the latter city) upon the 
brig Tremont, ^^for arid during the term of twelve caleTi- 
dar months, commencing on the fifth day of October^ 

1843, ai noon, each passage subject to its own average : 
* * * beginning the adventure at and from as afore- 
said, and so shall continue and endure, until the said 
vessel be safely arrived at as aforesaid, and until she be 
moored twenty-and-four hours in good safety." The 
words in the above extract from the policy which are 
italicised, were in writing, the other words were printed. 

The policy was originally procured through the 
agency of L. Gregory, who acted as agent for the de- 
fendants in New York. It was proved that in April, 

1844, Mr. Gregory was written to by the president of 
the insurapce company, who referred to the fact of Mr. 
Gregory' s having been elected president of a new insur- 
ance company, p^nd said, '*I infer from the nature of 
the appointment that any business that you may here-^ 
after do, as our agent, must be in reinsurances," and 
directing him ^'to decline to insure on any vessels until 
further instructions." 

A committee, which had been previously appointed, 
with power '' to make such arrangements with regard to 
Mr. Gregory's agency as they should deem advisable," 
submitted a report to the board of directors, on the 
7th of August, 1844, in which it was stated that they 
had had interviews with Mr. Gregory, which resulted in 
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an understanding that no new policies of insurance 
should be issued by him, and that the agency be closed 
up as soon as circumstances would permit. Also, ^^ that 
Mr. Gregory may receive applications for insurance, to 
be submitted to this office for approval, and may make 
these applications binding until our disapproval is com- 
municated to the insured." This report was entered in 
the minutes of the board. 

On the first day of October, 1844, application was 
made to Mr. Gregory, by Mr. Walsh, in behalf of the 
plaintiff, to continue the insurance until the arrival of 
the vessel. Mr. Gregory at first declined, stating that 
he did not think he had authority, but would write to 
the company and get their permission to extend it. Mr. 
Walsh said it was not necessary for him to write, as he 
thought he had full power to extend it. Mr. Gregory 
finally said he would do it, and indorsed upon the policy 
the following memorandum: ''It is agreed that this 
X)olicy shall continue until the arrival of the vessel at 
Boston from Cuba, on her present voyage ; pro rata 
premium to be paid for time used after the 6th October 
instant, at noon. New York, 1st Oct., 1844. L. Greg- 
ory, agent." 

Mr. Walsh had, in the month *of June previous, ap- 
plied to this company to extend a policy on another 
vessel, and received a letter in reply, stating : " You are 
aware that this company, some time ago, discontinued 
writing on vessels, and we have since declined all appli- 
cations of that kind. We must therefore decline renew- 
ing the policy on ship Monument, or extending the time 
beyond the expiration of the present policy." This 
policy was one which emanated directly from the com- 
pany, and not through the agency of Mr. Gregory. 

Mr. Gregory entered the extended risk on the Tre- 
mont in the books of his agency, but neglected, in con- 
sequence of other engagements, to communicate it 
immediately to the company. The vessel was lost on the 
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7th of October, before her arrival at Boston, on the voy- 
age from Cuba. 

The plaintiff was nonsuited in the court below, on 
the ground that the original policy was a time, and not 
a voyage or mixed policy, and expired on the 5th of 
October. That the written words controlled those that 
were printed. Also that Gregory had not authority to 
extend it. 

The Court of Appeals concurred with the Supreme 
Court in the construction of the policy ; but held that 
the extension of it by Gregory was binding on the com- 
pany, and on that ground ordered a new trial. 

(S. C, 8 N. Y. 361.) 



MoCoTTEB against Hooker. 

Com/mon carriers ; evidence; depositions. 

This was an action brought to recover the value of a 
box of goods shipped at New York, for Chicago, in 
November, 1847. The defendant was the proprietor of 
the ''Troy and Ohio line," a line of boats engaged in 
the transportation of goods from New York up the 
North river, and west 

The box was taken to the office of the "Troy and 
Ohio line," in New York, and the man having charge 
of the office went with the plaintiff's agent, who had the 
box, on board one of the defendant' s boats, where the 
following receipt was given : 

"Received^ NeW York, Nov. 4, 1847, on old line tow 
boat Abbott, in good order, one box m'd'se, marked 
W. W. Banenhower, Chicago, 111. Care Neely, Law- 
rence and Co. Haviland." 

Haviland w^s proved, after the I'eceipt had been read, 
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bat not before, to be an agent of the defendant. The 
reading of the receipt was objected to, and the objection 
overruled. 

Evidence was then offered of conversations between 
the plaintiffs and the defendant's agents, shortly before 
the delivery of the box, as to the probability of its 
reaching Chicago before the close of navigation. This 
was objected to by the defendant, and the objection 
overruled. 

It was then proved that the box did not reach Chicago 
until the spring of 1848 ; and when it arrived it was in a 
broken condition, and the goods badly damaged. The 
consignees refused to receive it, and it was brought back 
to New York. Before its arrival, the plaintiffs agent 
called on the defendant's agent in New York, and made 
inquiries with regard to it, and was told that ^4t must 
have been delayed on the road somewhere ; must have 
been packed away in some storehouse, and stowed away 
under other goods and left," and the agent promised to 
write to the defendant (who resides at Troy) about it. 
This evidence was objected to, and the objection over- 
ruled. 

A motion for a nonsuit was denied. The defendant 
offered to read certain depositions taken by a referee 
under the act of 1848, before its repeal. This was ob- 
jected to by the plaintiffs counsel, on the ground that 
the statute under which the depositions were taken had 
been repealed, and that there was no statute in force 
authorizing them to be read. The objection was sus- 
tained, and the depositions excluded. The plaintiff ob- 
tained judgment. 

The Court of Appeals affirmed the judgment, holding 
that the several rulings which were except^jd to were 
correct. That the proof of the agency of fiaviland, 
after the receipt was read, cured any error there might 
have been in the previous admission. 

(S. C, 8N.Y. 497.) 
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Ketchum against Miln. 

Action to recover freight ; emdence; set-off. 

This action was brought by the public administrator 
of the estate of James Simons, deceased, for freight 
earned by the schooner Sir Lionel Smith, of which Mr. 
Simon in his lifetime was master, and claimed to be 
owner. • 

In September, 1842, the vessel received, at Jamaica, 
certain goods for the defendant in New York, to which 
port she was bound. Captain Simon died on the voy- 
age ; the mate succeeded to the command, delivered the 
goods to the defendant in New York, and this action 
was brought for the freight 

The evidence of the ownership of the vessel, by Simon, 
consisted of the deposition of John Roby, collector of 
customs at Montigo Bay, in Jamaica, taken by commis- 
sion, who stated that in April, 1842, he knew the 
schooner in question, and that she was then registered 
by him, and was the sole property of James Simon, of 
Montigo Bay, master mariner. That she was registered 
by virtne of a bill of sale dated 17th March, 1842, from 
Duncan Robertson, execntor of Robert Watt, deceased, 
to said James Simon, when the former certificate of 
registry, granted at the same port on the 7th February, 
1839, Robert Watt, of Montigo Bay, being sole owner, 
was given up and cancelled. 

It was proved that the vessel was lost in November, 
1844, with all her papers on board. A copy of the 
several certificates of registry was annexed to the depo- 
sition. The admission of the deposition and papers 
annexed, as evidence, was objected to, on the ground 
that they were not competent evidence of the facts re- 
ferred to by the witness, and that the documents an- 
nexed were copies and not originals, and that the bill of 
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sale should have been produced. The objection was 
overruled and the papers read. 

The defendant then offered to prove a set-off, which 
existed against the intestate prior to his decease ; this 
was objected to and excluded, and the plaintiff obtained 
judgment for the* amount of the freight. 

The judgment was affirmed; the court holding that 
the evidence of the ownership of Simon was sufficient 
That the bill of sale must be presumed to have been lost 
with the vessel's papers. 

That the freight did not become due until after the 
death of the intestate, and a set-off of a debt owing by 
him prior to his death was properly rejected. 



Booth against Swezey and others. 

(Those in action ; dedaraMons of assignor ; evidhice. 

This was an action to foreclose a mortgage for $500, 
dated June 22, 1842, given by the defendant Swezey, 
to James C. Beeve, and by him assigned to the plain- 
tiff. The defendant alleged in defence, that the mort- 
gagee took and received $60 over and above the legal 
rate of interest for $450, which was all that the mort- 
gagee ever paid, or that the defendant ever received for 
the mortgage. 

The cause was tried before a jury, and on the trial the 
defendant, to sustain his answer, offered to give evidence 
of the declarations of the mortgagee, made while he was 
the owner of the mortgage. This evidence was objected 
to and excluded. 

After the judge had delivered his charge to the jury, 
the defendants' counsel requested him to charge them 
"that if they found that, at the time of the delivery 

Selb. Notes. 20 
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of the bond and mortgage, Reeve did intentionally with- 
hold $50, it was evidence, unexplained, of a corrupt and 
usurious agreement." The judge declined so to charge, 
but instead thereof, charged them that the presumption 
was in favor of the legality of the transaction. "To 
which refusal, and to the whole of the charge, the defen- 
dants' counsel excepted." The jury found in favor of 
the plaintiff. 

Heldy that evidence of the declarations of the mort- 
gagee was properly excluded. 

That the exception to the affirmative part of the 
charge of the judge was too general to raise any question 
for review. 

That his refusal to charge, as requested, was correct. 
That the intentional withholding of $60 by the mort- 
gagee, unexplained, was not necessarily evidence of a 
corrupt and usurious agreement. That the law will not 
presume an unlawful agreement from a fact which is 
equally consistent with a lawful purpose. That it. was 
for the jury to determine the purpose for which the $50 
was withheld, if withheld at all. 

(S. C, 8 N. Y. 276.) 



Dunham and Dimon against Pettee and Mann. 

Sale of goofiLs ; conditions precedent. 

Action for not accepting and paying for iron, in pur* 
suance of a contract of purchase. The plaintiffs alleged 
that they were ready to deliver, and offered and ten- 
dered the iron to the defendants within the time specified 
in the contract, but that defendants were not willing to 
receive and pay for the same. 
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The defendants, by answer, denied the plaintiff's alle- 
gations, and stated that they were ready to receive the 
iron and pay for it according to the contract, and de- 
manded the same of the plaintiffs, but they were not 
ready and able to deliver the same, and refused to do so. 
The contract was as follows: ''Sold to Messrs. Pettee 
& Mann, for account of Messrs. Dunham & Dimon, 
155 tons (or thereabout) of English bar iron, as per spe- 
cification of the same, now in public store in this city, 
at fifty dollars per ton, as per custom-house weigher' s 
return, equal to six months' credit ; but payment for said 
iron is to be made as follows : 750 dollars to be paid now, 
and the balance is to be paid within sixty days from this 
date, and discount is to be made on the bill at the rate 
of seven per cent, per annum, reckoning from the date 
of the average payment of the bill until the end of the 
six months above named. The sellers are to hold a 
policy of insurance on the iron until the whole amount 
is paid ; and the buyers are to pay the insurance, and all 
storage expenses from and after this date. It is under- 
stood that the iron is to be paid for on delivery (within 
the 60 days aforesaid), and should the full amount not 
be paid within the 60 days aforesaid, Messrs. Dunham 
& Dimon will be at liberty to sell the iron to other par- 
ties for account of Messrs. Pettee & Mann. 

''Nathan Caswell, Broker. 

" New York, 12th March, 1849." 

The $750 was paid on the execution of the contract. 
The judge charged the jury that the principal question 
for them to decide was : " Have the defendants, on their 
part, during the sixty days, demanded the iron, and, in 
readiness to pay on their part, offered to pay the money 
on delivery ?" The plaintiffs recovered. 

ffeld, that the above charge was erroneous. That the 
obligations of the parties were mutual and dependent ; 



L 
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and to entitle the sellers to recover the price, they must, 
show not only that the purchasers failed to pay, bat 
that they were ready and offered to deliver the iron. 
The judgment was reversed, and a new trial ordered. 

(S. C, 4 E. D. Sm. 500 ; 1 Daly, 112 ; 8 N. Y. 508.) 



(No. 4.) 
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Murray against Judsok and Sands. 

Assifffiment to pay usurious debt; judgmefni hy 

confession. 

A OENEBAL assignment, by an insolvent debtor, of his 
property to a trustee, for the payment of his debts, is 
not void on accoant of its providing for the payment of 
an irregnlar and usurious judgment, giving it priority 
over other debts, if it be in other respects free from ob- 
jection. It is not a fraud upon other creditors for a 
debtor to pay, or provide for the payment, of a usurious 
debt. An irregularity in the entering of judgment can 
only be taken advantage of by a party to the judgment. 
And in this case, if the judgment were held void, the in- 
debtedness would remain, which, in the absence of actual 
fraud, would uphold the assignment. 

Whether a confession of judgment, stating the amount, 
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and that it "is for a debt justly due to the plaintiff on 
a promissory note given by the defendant to said plain- 
tiff," stating date and amount, is sufficient under section 
383 of the Code of Procedure, Quere f 
(S. C, 9 N. Y. 73.) 



Riley against The City of Boohesteb. 

MwiidpcU corporations ; power to hold lands ; deed. 

"The trustees of the village of Rochester," a muni- 
cipal corporation, having power by their charter "to 
purchase, hold and convey any estate, real or personal, 
for the public use of said corporation," received a con- 
veyance of a strip of land, partly within and in part 
beyond their^ territorial limits, "for the sole and only 
use, trust and confidence, that the same should forever 
thereafter be used, occupied and enjoyed as a public 
street for the use of said corporation, and for no other 
use or purpose whatsoever." 

The grantees opened and worked as a public street 
that part of the lands which was within their corporate 
limits. Afterwards, a city charter was substituted in 
place of that of the village, which succeeded to all the 
property and rights of the village, and the territorial 
limits of the city were extended so as to embrace all the 
lands described in the grant. The city corporation then 
opened and worked tis a public street that part of the 
lands, described in the grant, which lay beyond the 
boundaries of the village. In an action of trespass 
against the city, brought by a person holding under the 
grantors in the deed to the village, — 

Held, that the village corporation had no power to 
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hold the lands beyond its boundaries, tot the purpose of 
a street, and that the deed, so far as it embraced the 
lauds in controversy, was void. That the village having 
had no rights in those lands, the city acquired none, and 
its entry upon them was a trespass. 
(S. C, 13 Barb. 321 ; 9 K Y. 64.) 



Sage against Cabtwright. 

Execution; sale of interest under contract to pur- 
chase; deed. 

Habbis Medbijby, prior to 1836, held a contract from 
the Surveyor-Gfeneral for the purchase of a lot of land 
in Chenango county, on which he had paid a fourth part 
of the purchase-money. In May, 1835, he sold and con- 
veyed, hy quit-claim deedj to John Curtis, three acres 
of the land, of which Curtis was then in possession, and 
at the same time sold and conveyed by a similar deed, 
and by an assignment indorsed on the contract, the resi- 
due of the lot to the defendant, Cartwright. At the 
time of the conveyance both grantees had notice of the 
extent of Medbury's interest in the lands, and of each 
other's purchase, and Cartwright gave Medbury his 
bond, conditioned to pay the balance due on the state 
contract. In August, 1839, a judgment was obtained 
against Curtis, on which execution was issued, and his 
interest in the three acres sold by the sheriff, and bid off 
by the plaintiff. Sage, who received a deed from the 
sheriff in December, 1844, and succeeded, under it, to 
Curtis' s possession. In November, 1844, Cartwright, 
having paid to the state the sum due on Medbury's con- 
tract, obtained from the state a patent for all the land 
described in the contrax^t In 1847 he brought eject- 
ment against Sage, to recover possession of the three 
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acres, and Sage filed his bill in this cause to restrain the 
prosecution of that suit, and to obtain from Cartwright 
a conveyance of the three acres, of Which he had fraudu- 
lently (as was alleged) obtained the legal title. 

Held^ that the deed from Medbury to Curtis could 
have no greater effect than to give to the latter the 
equitable interest of the former, by virtue of his contract 
in the three acres. 

That the sale on execution, of an interest in lands 
held under contract of purchase, being prohibited by 
statute (1 B. S. 744, § 4), Sage acquired by his purchase 
neither a legal or equitable interest in the lands, and 
could not sustain this suit 

(S. C, 9 N. Y. 49.) 



Wakemak against Shebkak. 

C(mditio7Uil promise to pay debt harrea. 

A STATEMENT by a person against whom a debt existed, 
but which was barred by the statute of limitations and 
an insolvent's discharge, that he felt in honor bound to 
pay the debt, and would pay it, but he wanted another 
year's successful business before he could commence 
paying, is a conditional promise to pay the debt, and 
performance of the condition must be shown, to author- 
ize a recovery on such promise. 

Evidence of ability on the part of the debtor to pay, 
not having reference to the year's business referred to 
in the promise, is neither sufficient, nor competent, to 
show the condition performed. 

A promise not made to the creditor, nor to any one 
acting in his behalf, is not sufficient to revive a debt so 
barred. 

(S. C, 11 Barb. 254 ; 9 N. Y. 85.) 
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Pullman dgainst Corning. 

A WITNESS who is not a mason or mechanic, is com- 
petent to testify whether the walls of a honse are well 
built or not. 

A person who has engaged to bnild a honse for another 
in a good, skilful and workmanlike manner, at a price 
to be paid when the work should be completed, cannot 
recover the price agreed to be paid, nor anything for the 
work done, when it has been done in a negligent, un- 
skilful and unworkmanlike manner, and the person for 
whom it was done has neither accepted the work, nor 
waived a Mthful performance of the contract. 

(S. C, 14 Barb. 174 ; 9 N. Y. 93.) 



Smith against The Mayor &o. op New York. 

Proposals for regulating street. 

A PROPOSITION for regulating a street in the city of 
New York, made in pursuance of a notice by the street 
commissioner inviting sealed proposals for such work, 
although it be the lowest regular oflfer made in accord- 
ance with the notice, does not bind the corporation until 
approved and ratified by the common council. 

When the' notice given by the street commissioner 
fails to comply with the requirements of the ordinances 
of the corporation as to the statement of the amount 
and form of the security required for the performance 
of the work, and the security olfered is not such as the 
ordinances require, the corporation is under no obliga- 
tion to accept or ratify the most &vorable proposals. 

(S. C, 4 Sandf. 221 ; 10 N. Y. 604.) 

Sbld. Notes. 21 
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Johnson against Caenley. 

Tnyoer ; special property in goods ; fraud; evidence 

of oJiaracter. 

In an action against a sheriff for wrongfully taking 
the personal property of the plaintiff, where the sheriff 
justifies the taking, by virtue of an exeoution against a 
person who had possessed the property, and conveyed 
it by bill of sale to the plaintiff, which the sheriff alleges 
to be fraudulent, evidence that the plaintiff (a woman) 
was the keeper of a house of ill-fame, is not competent, 
as bearing on the question of fraud. 

Where the plaintiff's vendor, in such case, had only 
purchased and received the possession of the property 
conditionally^ to become his, absolutely, when fully 
paid for, and he had not fully paid, but sold, abso- 
lutely, and delivered the property to the plaintiff ; in the 
absence of fraud, the plaintiff was entitled to recover 
the full val^e of the property, although the general title 
was in a stranger. A special property, with right of 
possession, is sufficient to maintain such action against 
a wrongdoer, 

(S. C, 10 If. Y. 57Q.) 



Thu People against Alanson MoIntyee. 

Qriminal law; separate trials ; order of trials ; 

witnesses. 

Alanson and Carrington Mclntyre were jointly in- 
dicted for burglary and larceny, and when the case was 
moved by the district attorney for trial, ^t the Madison 
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County Conrt of Sessions, the defendants demanded 
separate trials, and that Carrington Molntjrre be first 
tried. The district attorney elected to try Alanson first : 
the court sustained his right to do so, and the defendant 
excepted. On the trial the defendant proposed to ex- 
amine his co-defendant, Carrington, as a witness in his 
behalf ; the court excluded the witness and the defen- 
dant excepted. The defendant was convicted and sen- 
tenced, and the sentence confirmed by the Supreme 
Court. 

The Court of Appeals affirmed the judgment of the 
Supreme Court. 

(S. C, 1 Park. 371.) 



MoCbaokak against Valijntinb. 

Foreclosure suit; evidence on reference to compute. 

In an action commenced in the late Court of Chancery, 
to foreclose a mortgage, where th^ defence of fraud in 
obtaining the mortgage was set up in the answer, and 
the question tried in the Superior Court (to which court 
the cause was transferred), and a decree made q.ppQint- 
ing a referee to compute the amount due oi^ th^ laort- 
gage, and to examine the complainant oi^ oath S'S to 
payments, and to take proof of the facts p,nd circum- 
stances stated in the bill (there being ^n absent defen- 
dant), and directing that on th^ coming in and 
confirmation of the report, the mortgaged premises be 
sold, &c., — 

Held^ that the referee had no right to examine the 
complainant as to any facts except those relating to pay- 
ments on the mortgage ; or to examine the defendp^nt, 
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who h^d been proceeded against as an absentee, on be- 
half of his co-defendant, as to the issue on the question 
of fraud. That the decree of reference had concluded 
the parties as to that issue. 
(S. C, 9 N. Y. 42.) 



Beach against Nixon. 

Removal of tenant; Jurisdiction Tiot given hyoontract. 

Wheke the lease of a tenement contains a clause that, 
in case of the non-fulfilment or violation of any of the 
conditions of the lease, the hiring, and the relation of 
landlord and tenant, at the option of the former, shall 
wholly cease and determine, and the landlord shall be 
entitled to recover immediate possession of the demised 
premises, under the statute, for holding over after the 
expiration of the term, without any notice other than by 
the usual summons ; default in the payment of rent does 
not constitute a holding over after the expiration of the 
term so as to authorize summary proceedings to recover 
the premises under the statutes regulating such proceed- 
ings. The clause stated above from the lease, creates a 
condition only, and not a conditional limitation. The 
estate is not absolutely determined by the breach. 

The statutes not giving to any officer jurisdiction to 
remove the tenant by a warrant in such case, it cannot 
be given hy the contract of the parties. 

(S. C, 9 N. Y. 35.) 



IN THE COURT OF APPEALS. 165 



Jones and others against Alston and wife. 

Estoppel by pleadings in former suit 

A JUDGMENT or decree conclades the parties only as 
to the grounds covered by it, and the facts necessary to 
uphold it. 

Where a bill was filed by an heir-at-law against other 
heirs and devisees claiming under a will, alleging that 
the will, though duly executed, was in terms repugnant 
to law, and void, and praying that it might be declared 
void ; and some of the defendants answered, admitting 
that they were advised and believed that the will, if duly 
executed, was nevertheless void; but the bill was dis- 
missed on the ground that the will was not in its terms 
repugnant to law, or void, the question of its execution 
not being passed upon : Held^ in a subsequent suit, that 
the defendants who had answered as stated above were 
not estopped from contesting the due execution of the 
will 



EoBBE against Clabk and others. 

Sight draft; demand qf payment; promise to pay^ in 

ignorance of laches. 

On the 15th of May, 1846, the defendants, at Phila- 
delphia, drew a sight draft upon John T. Smith & Co., 
of New York, for $918.75, payable to the order of J. 
Kerr & Son. The payees indorsed the draft, and re- 
mitted it on the same day to the plaintiff, at New York, 
in payment of a debt due him. The plaintiff received 
it on the morning of the 15th of May, and immediately 
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presented it to John T. Smith & Co., for payment, and 
instead of taking payment in cash, accepted their check 
on the Merchants' Bank in New York for the amonnt, 
and gave them the draft. The plaintiff deposited the 
check in the Bank of America, for collection, by which 
bank it was presented to the Merchants' Bank, on the 
16th of May, for payment, and dishonored. Smith & 
Co. having failed on the 16th. The plaintiff, on the 
16th of May, wrote to Kerr & Son, informing them of 
the receipt of the draft, and that it was presented to 
Smith & Co., who gave their check for it on the Mer- 
chants' Bank, which was not paid. That he had the 
check protested, and he requested Kerr & Son to retain 
settlement from defendants, if not already made. Kerr, 
immediately on receiving the letter, showed it to one of 
the defendants^ who promised to pay the draft when re- 
turned to them. 

Hieldy that a charge to the jury, in an action against 
Clark & Company to recover the amount of the draft, 
that if they should find that Smith & Company would 
have paid cash for the draft when presented, if their 
check had been refused, or if the check would have 
been paid if presented to the bank on the 16th, that 
then they ought to find for the defendants, was correct. 

That the defendants were not liable on their subse- 
quent promise to pay the draft when returned, because, 
at the time of the promise, they Were ignorant of the 
laches which had occurred in the presentation and de- 
mand of payment of the draft and of the check. 



r 
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Ingbahah and wife against Baldwin. 

Ejectment; tenant cannot controvert lessor's title; 

defence. 

Action to recover possession of land. The defen- 
dant haying occupied the premises as tenant of the 
plaintiffs' grantor, and also of the plaintiffs, after the 
conveyance to them, heldj that he oonld not controvert 
the plaintiffs' title. 

It is not proper to submit to a jury the question, 
whether from lapse of time, less than twenty years 
from the time when a mortgage became due, they 
would not presume that it had been paid. No such 
presumption can arise under our staitUes within twenty 
years. 

Where the plaintiffs in an action to recover posses- 
sion of lands, make title under a statute foreclosure of 
a mortgage, executed by the owner in fee, a defendant 
showing no right derived from the mortgagor, or any 
other interest in the premises beyond a mere possession, 
cannot show, in defence, that the mortgagor at the time 
of the execution of the mortgage was insane. 

In such case the mortgage would be voidable only, 
not void ; and no person can avail himself of the de- 
fect, if it exists, except one claiming an interest under 
the mortgagor. 

(S. C, 12 Barb. 9; 9 N. Y. 45. 
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Edgebton against Thohas. 

Husband and wife; wife^s separate estate; cTiaitel 

mortgage. 

Action to recover for the wrongful taking and con- 
version of two oxen, twenty tons of hay, a^ quantity of 
oats, barley, &c., the property of Edgerton. 

The property was taken by the defendant, as sheriff 
of Delaware county, on the &irm occupied by Charles 
L. Strong and wife, and by virtue of an execution 
against Strong, who, the defendant insisted, was the 
owner of the property taken. The farm had been con- 
veyed by the relatives of Mrs. Strong to trustees for 
her use, the rents and profits to be received by her free 
from the control of her husband. Mrs. Strong and her 
husband had resided on the farm some time, but Mrs. 
Strong had directed its management, and borrowed 
money of the plaintiff on her own account, with which 
she purchased the oxen sold by the defendant, and also 
seed wheat, &c., for the farm. The crops taken were 
raised on the farm. Prior to the levy, Mrs. Strong, to 
secure the payment to the plaintiff of her indebtedness 
to him, executed to him a chattel mortgage upon the 
property in question. Her husband was present when 
the mortgage was executed, and assented to it. By vir- 
tue of this mortgage the plaintiff claimed the property. 
The defendant insisted that the trusts in the deed of the 
farm were not such as were allowed by statute, and that 
the fee of the farm therefore vested in Mrs. Strong, and 
that her husband, as tenant by the curtesy initiate^ 
was the owner of the rents and profits. That the prop- 
erty in dispute was therefore liable to seizure on execu- 
tion against him. 

Without passing upon the question so raised, the 
court held^ that if Mn Strong was the owner of the 
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property in question at the time of the execution of 
the mortgage, by standing by and assenting to the exe- 
cution of the mortgage by his wife, his right in the 
proi)erty was as effectually bound as if he had himself 
executed the mortgage. That it was in effect his mort- 
gage. 

That the mortgage having been executed for a good 
consideration, and there being no proof or claim on the 
part of the defendant that it was designed to defraud 
creditors, the plaintiff was entitled to recover the value 
of the property. 

(S. C, 9 N. T. 40. 



De Lancet against Ganong. 

Lea^e; forfeiture of term. 

The denial, orally, by a tenant for life or years of his 
landlord's title, and the assertion that he owns the 
lands in fee and owes no one rent for them, does not 
work a forfeiture of the term, or authorize the landlord 
to maintain ejectment for the lands demised. 

Mere words can never work a forfeiture of an estate 
for life or years. 

Default in the payment of the rent, where there is a 
covenant for its payment, and no condition in the lease 
providing for a re-entry in case of such default, does not 
work a forfeiture of the term. 

The words "yielding and rendering" in a lease, im- 
port a covenant, but not a condition, unless the land- 
lord would otherwise be without remedy in case the rent 
should not be paid. 

(S. C, 12 Barb. 120 ; 9 N. Y. 9.) 

Seld. Notes. ♦ 22 
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AvEBiLii and Averill against Patteesoic. 

Practice; discontinuance. 

Where an answer sets up as a defence the pendency of 
a former suit for the same cause of action, it is sufficient, 
in reply, to show the discontinuance of the former suit 
after the service of such answer. 

A reply, stating that the former suit was discontinued 
by a notice in writing to thai effect^ served upon the 
defendant before the answer was verified or served, is 
not sufficient. 

To discontinue a suit, a rule or order to that effect 
must be entered in the clerk' s office, and notice thereof 
served upon the defendant. 

Such was the former practice, and the Code of Pro- 
cedure has not changed it. It is deemed important to 
adhere to this practice, in order that record emdence of 
the discontinuance of suits may be preserved ; otherwise 
they may be revived after any lapse of time, there being 
no statute of limitations on the subject. 

If the defendant has not appeared in the suit, it is not 
necessary to pay or tender costs. 

(S. C, 10 N. Y. 500.) 



SuYDAM against Holden and Van Tuyl. 

Jurisdiction of Supreme Court; va,caiing saiitfaction 

of decree. 

The Supreme Court has power, under the Constitu- 
tion of 1846, which gives to that court jurisdiction over 
all suits pending in the Court of Chancery on the first 
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day of July, 1847, to vacate the entry of satisfaction of 
a final decree of that court, entered on its records prior 
to 1846, on the return of an execution satisfied, and to 
order a new execution to be issued on the decree. 

Where the satisfaction was produced by the sale upon 
the execution of real estate supposed to belong to one 
of the defendants, and it was afterwards discovered that 
he had no title, and that none was obtained by the pur- 
cl^aser, an order of the Supreme Court, vacating the sat- 
isfaction and authorizing a new execution, was affirmed. 

There were two defendants personally bound by the 
decree, and the papers for the motion were served on 
one only ; both had been personally served with process 
in the suit prior to the decree ; neither had appeared ; 
the defendant not served with notice of the motion had 
removed from the state some years before the motion, 
and his residence was not then known. 

Held^ That service of the papers upon the absent de- 
fendant was not necessary. After service of the first 
process upon the party, it was simply a matter of prac- 
tice whether any and what notice should be given to 
him of any subsequent proceedings in the cause. 

(S. C, 11 Abb., N.S., 329, note.) 



Buffalo and New York City Railroad Company 
against Edmund Brainard. — The same Plaintiff 
against Henry Smith. 

Oeneral railroad act; constitutionality; waiver of 

objections. 

The defendants appealed from the judgment of the 
Supreme Court at general term in the eighth district ; 
affirming a judgment of the special term, confirming the 
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report of commissioners, made in May, 1851, fixing the 
damages to be paid to the defendants on account of the 
taking of their lands by the plaintiffs for the track of 
their road. 

The objections made to the proceedings were: 1st. 
That the general railroad act under which the proceed- 
ings were had, was unconstitutional. 2d. That it ap- 
peared by the report of the commissioners that they 
proceeded under the act of March 27, 1848, which act 
was repealed. 3d. That it did not appear by the report 
that the commissioners proceeded in accordance with 
the provisions of the act of April 2d, 1850, under which 
they were appointed. 

This court held the general railroad act constitutional. 
And it appearing by the report of the commissioners, 
and by the proceedings thereon in the Supreme Court, 
that the defendants attended before the commissioners, 
and before the Supreme Court, at all times when any 
steps were taken in the proceedings ; and it not appear- 
ing that they made any objections on account of the de- 
fects now complained of, all of which were such as might 
have been obviated if the objections had been made in 
season, it was held that those objections had been waived, 
and the judgment of the Supreme Court was affirmed. 

(S. C, 9 N. Y. 100.) 



The Merchants' Bank of New Yobk against 

Spalding. 

Foreign hdnJcs ; circiUcUion of small hills here illegal. 

The circulation of the bills or notes of the banks of 
other states, of a less denomination than five dollars, is 
illegal in this state. 
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A note was made by a citizen of New Jersey, payable 
at a bank in that state, disconnted by such bank for the 
maker, the amount paid to him in notes of the bank of a 
less denomination than five dollars, and sent by him to 
the indorser of the note residing in this state, to be used, 
and actually used here in the purchase of wheat ; the 
officers of the bank at the time of making the discount 
were informed of the use intended to be made of the 
notes, but there was no agreement that they should be 
so used ; nor did it appear that the maker of the note, 
or the officers of the bank, were informed that the cir- 
culation of such notes was prohibited by our laws. It 
was held, in an action against the indorser of the note, 
brought for the benefit of the foreign bank, that those 
facts constituted no defence, and that it was proper for 
the judge on the trial so to instruct the jury. 

Citizens of another state, making contracts in that 
state, to be performed there, are not chargeable with a 
knowledge of our laws. 

(S. C, 12 Barb. 302 ; 9 N. Y. 53.) 



Hastings against MoKinley & Thomas. 

Married women; substitution of plaintiffs; witness. 

Where an action concerning her separate property is 
commenced by a married woman in her own name only, 
if no objection on that account is taken by answer or 
demurrer, such objection is waived. 

A married woman may transfer a note belonging to 
her as part of her separate property, pending an action 
in her own name for its collection, and the purchaser, 
on motion, may be substituted by order of the court in 
her pHce as plaintiff. 
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Such order, unappealed from, cures tljB defect, if any 
existed, as to the party plaintiff. 

After such transfer for a full consideration paid, and 
change of parties by order of the court, the husband of 
the original plaintiff is a competent witness for the sub- 
stituted plaintiff. 

No objection having been made in the court below, 
that the transfer (it having been to an attorney of the 
court), was made void by the statute against champerty, 
such objection could not be made an appeal; 

(S. C, 1 E. D. Sm. 273.) 



(No. 6.) 
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Amoby and others against Lord. 

Will; construction and validity. 

James Amobt, of the city of New York, died in 1835, 
leaving a will, by the terms of which he devised all his 
real estate to trustees ^'for the purposes of his will." 
Power was given to the trustees to lease the estate, from 
time to time, for a term not exceeding ten years, to 
erect buildings, an4 to sell so much only of the same as 
might be necessary to pay taxes, assessments and liens ; 
and they were directed to pay over the income of the 
estate to the widow of the testator, so long as she should 
remain his widow ; and after her death or marriage, the 
estate was to be divided into as many shares as there 
should be children of the testator surviving him, or who 
should have died, leaving issue surviving him, the in- 
come of one share to be paid over by the trustees to 
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each surviving child during his or her life, and after- 
wards to his or her husband, so long as such wife or 
husband should not marry again ; and after the determi- 
nation of the interest of such wife or husband, then the 
share was given to the children of such child absolutely 
in fee, if such child should have any ; if not, then to the 
right heirs of the testator in fee. The share of the issue 
of any child who should have died in the lifetime of the 
testator, was given in fee to such issue. The testator 
left surviving him a widow and seven children. 

Held^ that the entire disposition of the lands by the 
will was void, by reason of its suspending the absolute 
power of alienation beyond the period of two lives in 
being at the death of the testator. That the absolute 
power of alienation was suspended, within the meaning 
of the statute, notwithstanding the qualified power of 
sale given to the trustees. The fact that the widow, 
who was one of the trustees, was also the beneficiary 
during her widowhood, did not prevent the suspension 
of the power of alienation during the continuance of her 
interest. That the widow and the children of the testa- 
tor, and their surviving wives and husbands, were not, 
by the will, to take successive legal estates, in which 
case the two first would be valid, and the third void, but 
mere equities, all dependent upon the trust, which being 
void, the equitable interests all failed. 

(S. C, 9 N. Y. 403.) 



Beckwith against The Union Bank of New York. 

Assignment for henefU of creditors ; rigid of banJc to 
(X'Pply 'money deposited by assignor. 

An insolvent firm, on the 24th of August, 1860, hav- 
ing on ^posit in the Union Bank $3, 600, made a general 
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assignment of their property to the plaintiff, as trustee, 
for the benefit of their creditors. No notice of the as- 
signment was given to the bank, until the 28th of Au- 
gust. On the 27th of August, a bill, exceeding in 
amount the sum on deposit, indorsed by the insolvent 
firm, and which had been discounted by the bank for 
the indorsers, became due, and was charged by the 
bank in their account The assignee, after demand of 
the sum in deposit, brought this actiou to recover it, 
which was defended by the bank, on the ground that 
they had a right to apply, and had applied, the sum in 
deposit toward the payment of the bill. 

Held^ that the plaintiff was entitled to recover. That 
his right to the money was complete, without giving 
notice of the assignment, and that the bank could not, 
as against him, apply the deposit in payment of the bill. 
That section 112 of the Code did not change the former 
rule in this respect, as to the substantial rights of the 
parties. 

(S. C, 4 Sandf. 604 ; 9 N. Y. 211.) 



Dewitt against Barley and Sohoonmakeb. 

Opinions of witnesses as to mental capacity. 

The opinions of witnesses, other than those who are 
specially qualified by scientific knowledge, to judge of 
such matters, are not competent evidence as to the 
soundness or unsoundness of mind of a testator or 
grantor, at the time of executing a will or deed. 

The case of subscribing witnesses to a will or deed, 
forms an exception to this rule, their opinions being 
always competent. 

(S. C, 13 Barb. 660 ; 9 N. Y. 371.) 

Sbld. Notes. 23 
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HowLAND against Willetts. 

Practice; wUness. 

An exception to the decision of a judge overruling an 
objection to a question addressed to a witness, is not 
available, unless material testimony was given by the 
witness in answer to the question, or which would be 
embraced in the objection. 

A party who has indemnified the sheriff for taking 
property by virtue of an execution, is not a competent 
witness for the sheriff in defence to a suit against him 
for such taking. 

The person indemnifying the sheriff in such case, is 
the person ''for whose immediate benefit the suit is 
defended," within section 399 of the Code of Procedure. 

It is not error, for which a verdict will be set aside on 
a bill of exceptions, for the judge at the trial to allow 
the jury, when they retire for deliberation, to take with 
them a deposition read on the trial. 

(S. C, 5 Sandf. 219; 9 N. Y. 170.) 



Mabtin against Gage. 

Statute of limitations. 

Where an executor is cited to account before the sur- 
rogate, he may avail himself of the statute of limita- 
tions in bar of any claim presented against the estate, in 
the same manner as in a suit at law upon such claim. 

A devise of all of a testator's estate, real and personal, 
to his executor, in payment of debts generally, not 
specifying particular debts, does not prevent the statute 
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of limitations from mnning against debts which were 
doe prior to the decease of the testator. 
(S. C, 9N;. Y. 398.) 



The People against Nobton. 

Tftbstee; power of appoirvtmerU and removal cf; bond 

qfy and action upon it. 

The late Conrt of Chancery had power by its general 
authority, independent of any special statute, to remove 
a trustee on good cause shown, and to substitute another 
in his stead. 

Whether such removal and appoinment could regu- 
larly be made upon petition without bill, or not, the 
surety of the substituted trustee can make no objection 
on that ground, in a suit upon the bond given to secure 
the faithful execution of the trust. 

Neither is the objection available to him, that some of 
the persons interested in the trust estate were not par- 
ties in the proceedings for the appointment of a new 
trustee. Having obtained the trust estate by virtue of 
the appointment, neither the trustee nor his surety can 
avoid accounting for it, by reason of any irregularity in 
the proceedings. 

Where the plaintiffs on a trial before a referee read 
as evidence of certain facts, without objection, a part of 
the defendant's answer, those (acts were properly re- 
garded by the referee as established, although they were 
denied by the reply, and the answer could not, therefore, 
if objected to, have been read as evidence of them. 

The bond of the trustee and his surety was given to 
"the people of the state of New York," for the benefit 
of those interested in the trust estate. An actiou in the 
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name of the people upon the bond was properly brought. 
The people were "trustees of an express trust,' ^ within 
the meaning of section 113 of the Code of Procedure. 

Where the trust estate consisted of a house and lot, 
subject to the lien of a mortgage, and the trustee, for 
his own convenience, and not for the advantage of the 
estate, sold the property subject to the mortgage, for 
less than its value, and the property on a foreclosure 
sold for leas than the sum due on the mortgage : 

Heldy that the surety of the trustee, after the death of 
the latter, was liable on his bond for the surplus value 
of the property at the time of the trustee' s sale, beyond 
the amount of the incumbrance, together with interest 
on such surplus. 

(S. C, 9 N, Y. 176. 



&EisiiEB and another against Aoosta. 

Landlord and tenant. 

In snmmary proceedings to remove tenants from de- 
mised premises, on account of their holding over with- 
out permission of their landlord, after demand and 
non-payment of rent due, an affidavit of the tenants, 
stating that the landlord had previously, by a similar 
proceeding, impleaded the tenants before a magistrate, 
on account of the nourpayment of the same rent, and 
that the parties appeared, and after their proofs and 
allegations were heard, the magistrate gave judgment in 
favor of the tenants, is not sufficient to bar the land- 
lord's claim, as it does not show what issue, or whether 
any, was joined, or upon what ground the judgment 
proceeded. 
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Where two tenants are jointly charged in the affidavit 
of the landlord, with holding over after demand and 
non-payment of rent, the affidavit of one of them, stating 
that the rent had not been demanded of Mm^ is not suf- 
ficient to make an issne requiring the summoning of a 
jury. 

A demand of the rent of one tenant, where two hold 
jointly, is sufficient to authorize the proceedings. 

(S. 0., 9 N. Y. 227.) 



Gates against Broweb. 

Husband and wife ; purchases by wife as agent. 

Action commenced in April, 1850, to recover the 
value of a span of horses, alleged by the plaintiff to have 
been sold by him to the defendant, which the defendant 
denied. It appeared, on the trial, that the defendant 
was a farmer, and that his wife had the principal man- 
agement of his business, directing what was done on the 
farm — renting lands, purchasing tools, stock, merchan- 
dise, &c., and selling crops, and had once given her own 
note for articles purchased, which the defendant paid. 
The purchase of the horses in question was made by the 
wife on the 5th of October, 1848, for which she gave her 
own note, at one year, with interest. She said to the 
plaintiff at the time, that she bought the horses for her- 
self, and that they were hers. They were used on the 
defendant's farm, occasionally by the defendant, but 
generally by his sons, who did most of the work, usually 
under their mother's direction, but sometimes directed 
by the defendant. It did not appear that the wife had 
any separate estate. 
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The judge, on this state of facts, holding that the wife, 
on her own account, was the purchaser of the horses, 
nonsuited the plaintiff. 

A new trial was granted, on the ground that the ques- 
tion should have been submitted to the jury, whether 
the wife did not act, in making the purchase, as the agent 
of her husband. That the note given was not conclusive 
evidence to the contrary, and that the act of 1848, in 
regard to the rights of married women, did not affect 
the case. 

(S. C, 9 N. Y. 205.) 



Provost against Patohin. 

The master of a vessel, as general agent of the owners, 
has authority, in a home port, to bind them by his con- 
tract for necessary repairs to the vessel, unless his power 
has been in some way suspended or restricted, and 
notice of such suspension or restriction is brought home 
to the creditor. 

(S. C, 9 N. T. 235). 



FuRMAN and others against The Mayor &o. of 

New York. 

Title of City of Kew TorJc to land under water along 
East and North rivers ; grant of such lands ; rights 
of graniees. 

In 1804, the plaintiff's ancestor, Gabriel Furman, 
being the owner of lot No. 20, at the point of Corlears' 
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Hook, in the city of New York, bounded by the East 
river at high-water mark, received from the corporation 
of New York a grant in fee (subject to certain quit rents) 
of the lands between high and low-water mark, and 
under water, extending east and south, fixed distances, 
to certain contemplated new streets, called Gorlears and 
Front streets. 

The grantee covenanted, on request by* the corpora- 
tion, to build on the east and south sides of said land, 
streets or wharves of a specified width, and forever keep 
them in repair, to remain as public streets and wharves. 
The corporation covenanted, that on compliance with 
these terms, the grantee and his heirs should receive 
all the wharfage and emoluments accruing from said 
wharves. 

No such request was ever made by the corporation, 
nor anything done under those covenants, and in 1845 
the cori)oration offered the lands south of and adjoining 
the piece so conveyed to Gfabriel Purman, extending to 
South street (all within 400 feet of low- water mark), to 
the plaintiffs (heirs of said Purman), at a price fixed by 
the commissioners of the sinking fund of the city. The 
plaintiffs declined to purchase, and the lands were then 
offered to others on the same terms. 

The bill in this cause was filed to prevent such sale, on 
the ground that it would deprive the plaintiffs of the 
wharfage on the southerly side of the land conveyed to 
their ancestor, and would diminish the value of such 
land. Also, on the ground, that by the 1st and 2d sec- 
tions of the act of April 3d, 1798, re-enacted in 1813 
(2 R. S. 432, §§ 220, 221), they were entitled to fill up 
the space in front of their lot out to the new street to be 
formed, and, when so filled, to hold the same in fee. 
They also insisted, that the corporation had no title to 
the lands under water in the river. 

The court held^ that the corporation, under their an- 
cient charter, confirmed by the constitution of 1777, had 
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title in fee to the lands under water : that their right 
was absolute. That the coyenants in the deed to Gabriel 
Furman, not haying been acted upon, did not give to the 
plaintiffs a right to a water front at their southern and 
eastern boundaries, any longer than the corporation saw 
fit to allow them to remain such, and that the plaintiffs 
were not entitled to extend their lot under the sections 
of the acts of 1798 and 1813, above referred to. Their 
bill was dismissed. 
(S. C, 6 Sandf., 16 ; 10 N. Y. 667.) 



A. and E. Mobse against Cloyes.— E. and E. Mobse 

against The same. 

JEquity jurisdiction ; usury; witness. 

The jurisdiction of a court of equity to arrest the 
prosecution of an action at law, and take to itself the 
determination of the controversy, depends upon the ne- 
cessity for the interference of that court to prevent the 
failure of justice. 

Such jurisdiction cannot properly be resorted to by a 
defendant in a suit at law to obtain the testimony of a 
party to the suit, which is available only in equity, 
unless it be alleged and shown by him that the testi- 
mony sought is material to his defence, and that he is 
without means of proving the sarne facts at law^ 

One who loaned money in 1835 at a usurious rate of 
interest, and received as security for its repayment the 
note of the borrower, with sureties, and afterwards 
transferred the note for value to a third person, is a com- 
petent witness for the makers to prove the usury, in an 
action brought against them by the holder of the note. 

The lender could be compelled to testify in such case, 
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the act of 1837 making penal the receiving of interest 
beyond that allowed by law, not being retrospective in 
its oi)eration. 

The sureties could not resort to equity to obtain the 
testimony of the borrower (after his discharge in bank- 
ruptcy) to prove the usury, without alleging and prov- 
ing that the testimony of the lender was unavailable at 
law for that purpose. 

(S. C, 11 Barb. 100.) 



Hasbbouok against Vandervoobt and another. 

A HUSBAND is not a competent witness for or against 
the trustee of his wife's separate estate in a suit be- 
tween the trustee and a third person in relation to the 
trust estate. 

The principle which excludes the testimony of hus- 
band or wife, where the other is a party, or interested 
in the suit, depends merely upon the relations existing , 
between the witness and party, and not at all upon the 
interest of the witness in the event of the suit. It is not, 
therefore, affected by sections 398 and 399 of the Code 
of Procedure. 

(S. C, 4 Sandf. 696; 9 N. Y. 153.) 

Seld. Notes. 24 
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Van Der Volgen against Yates. 

Deed under statute of Tises. 

Where, in a conveyance by A. to B., in fee, operating 
under the statute of uses, in which a consideration ap- 
pears to have been paid, the use of the land is limited 
to C. for life, and no disposition is made of the remainder 
of the use, the remainder will result to the grantor on 
the death of the cestuy que use. In such case the con- 
sideration expressed in the deed will be regarded as an 
equivalent for the use expressed, and not for the whole 
of the grantor's estate in the land. 

But where the whole use is disposed of by the deed, 
nothing can result to the grantor. 

And where the grantor makes an express declaration 
of the whole use, but a part of the use fails to take effect 
by reason of the uncertainty of the cestuy que use^ the 
consideration expressed in the deed is regarded as an 
equivalent for the whole use expressed, including as well 
that part which fails as that which is valid ; and there- 
fore that part of the use which fails does not result to 
the grantor, but vests in the grantee nained in the deed, 
who paid the consideration. 

(S. C, 3 Barb. Ch. R. 242 ; 9 N. Y. 219.) 



Moffat against Wood and Fry. 

Commission Tner chants ; conversion by ; partnership. 

Where goods are sent to commission merchants for 
sale on commission, upon specified terms, and they sub- 
sequently place them in the hands of another merchant 
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for sale on the same terms, such act is a conversion of 
the goods to their own use, and renders them liable in 
trover. 

The position of the commission merchant is one of 
personal trust and confidence, which cannot be dele- 
gated by him to another without the consent of the con- 
signor. 

Whether, where gbods are held by a copartnership 
for sale on commission, at the time of its dissolution, the 
conversion of them to his own use by the partner who 
retains them, charged with the duty of closing the joint 
business, renders the other partner liable for the conver- 
sion — Qiiere f 

But if it renders both liable, the owner cannot in such 
case waive the tort, and recover the value of the goods 
in an action against both for goods sold. Their joint 
liability in tort could only be established by force of the 
joint contract of bailment ; which, being an express con- 
tract to account for the goods as bailees, could not be 
disregarded and a contract of sale implied. An express 
contract leaves no room for an implied one. 



Clark against Baird. 

Opinions of witnesses^ as to value; fraudulent rep- 
resentations ; adverse possession. 

The opinions of witnesses acquainted with real estate, 
the value of which is in dispute, are competent upon the 
question of such value. 

An action on the case may be maintained by the pur- 
chaser of lands, against the seller, for fraudulently rep- 
resenting the boundaries of the lands. 

In such action a charge to the jury, containing the 
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following propositions, is not objectionable: That the 
intent to defraud need not be established by direct 
proof, but might be made out by circumstantial or pre- 
sumptive evidence ; that if the seller knew that he had 
no title to a portion of the lands sold, and wilfully sup- 
pressed that fact, he was guilty of fraud ; that if he was 
persuaded in his own mind that the representations as 
to the boundary were contrary to the fact, he was bound 
to disclose such suspicions; that known monuments 
described in a deed, control other monuments pointed 
out on actual location, if those in tb^ deed cannot be 
reconciled with those pointed out 

Where a grantor, at the time of the execution of a 
deed, put the purchaser in possession, and pointed out 
the boundaries, and the purchaser and those holding 
under him occupied the premises according to such 
boundaries, with the consent and approbation of the 
grantor and those claiming under Mm, for a series of 
years, but less than the i)eriod required by statute to 
bar a right of entry, and it appeared clearly that the 
boundaries so pointed out included lands not embraced 
in the deed: Held^ that those circumstances gave 
to the occupant no title to the lands not covered by 
the deed. 

Twenty-five years' occupancy, is required to bar a 
right of entry, where the adverse possession commenced 
prior to the adoption of the Revised Statutes. 

(S. C, 7 Barb. 64 ; 9 N. Y. 183.) 
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Williams and others against Williams and others. 

Law of charitable uses; religions societies ; gifts to 

religious or charitable uses. 

Nathaniel Potter, who died at Huntington, in the 
county of Suffolk, in November, 1841, left a will exe- 
cuted a few days prior to his decease, by which he gave 
to the trustees of the Presbyterian church and congrega- 
tion in the village of Huntington, and their successors, 
in tf ust, for the support of a minister of the said church, 
as then constituted, the sum of six thousand dollars, to 
be kept at interest, one-half the interest annually to 
be added to the principal until the fund should amount 
to ten thousand dollars ; the other half to be applied 
to the support of a minister in said church, and as soon 
as the accumulation should cease, the whole interest to 
be so applied. Any diversion of the fund to operate as 
a forfeiture in favor of the residuary legatees. 

By another provision of the will, the testator, after 
reciting ^'a desire to raise the standard of intellectual 
and moral improvement among the poor," constituted 
and appointed three persons, named, of the village of 
Huntington, and their successors, a board of trustees, 
which the testator thereby constituted for the exclusive 
education of the children of the poor. And, "in order 
to maintain the number of said trustees in perpetuity," 
the surviving or remaining trustees were authorized to 
fill any vacancy, as often as it should occur by death, 
resignation, or removal from the village of any one of 
the said trustees, by the choice of another, to be entered 
on the minutes of their proceedings. To those trustees 
and their successors appointed as aforesaid, the testator 
gave six thousand dollars in trust for a perpetual fund, 
for the education of the children of the poor, who should 
be educated in the academy in the village of Hunting- 
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ton ; or in case of the destruction of the academy by 
fire, or otherwise, th^n in the school-house next west of 
the academy until it should be rebuilt. The fund to be 
invested at interest, and one-half the interest annually 
to be added to the principal until the whole should 
amount to ten thousand dollars. Thfe other half (and 
the whole after the accumulation should be completed) 
to be expended "in the education of the poor in the 
academy in the village of Huntington." The instruction 
was to be limited to a good English education, which 
was to be extended ''to the poor of every description, 
without discrimination of denomination or complexion." 
The children to be those ''whose parents' names are not 
on the tax list;" and if the interest should be more 
than was required for that purpose, the surplus to be 
expended in the education of children "whose parents 
should stand lowest on the tax list." Any diversion of 
the fund to forfeit it to the residuary legatees. There 
was a direction, that if the powers of the trustees 
should prove insufficient for the execution of the trust, 
they should apply for a special act of incorporation, &c. 
On a bill filed by the residuary legatees named in the 
will, claiming the two sums so bequeathed, on the 
ground that the bequests were' void, it was 

Held^ that both bequests were valid. That the first 
was valid without invoking in its aid the peculiar rules 
applicable to gifts and grants to charitable uses ; but the 
last could be sustained and enforced only in accordance 
with those rules. 

That religious societies, incorporated under our gen- 
eral statutes authorizing such incorporation, have power 
to hold funds in trust, the income to be applied exclu- 
sively to any particular purpose within the general ob- 
jects of their creation, as defined by the statutes. 

That the law of charitable uses as it existed in England, 
and was administered ip tl^e Coiirt of Oh^r^cery in that 
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country (independent of the statute of 43 Elizabeth), 
at the time of the Revolution, became the law of this 
state, on the adoption of the constitution of 1777, and 
is still in force here ; and that the existing courts of 
this state, having equity jurisdiction, are bound to en- 
force it. 

That the statutes of this state res2)ecting trusts, per- 
petuities, and the limitation of future estates, were not 
designed to, and do not at all affect, conveyances or 
testamentary gifts to religious or charitable uses. 

(S. C, 8 N. Y. 625.) 



Tucker and others against The Rectob, Warden 
AND Vestrymen of St. Clement's Church and 
others. 

Conveyance to religious society. 

Ann Hamilton, of the city of New York, in Decem- 
ber, 1848, by deed of bargain and sale, conveyed a lot 
of land in that city to Francis Many, who at the same 
time executed to her a lease for life at a nominal rent, 
and a conveyance of the reversion to the rector, &c. , of 
St. Clement's church (a religious corporation organized 
under the general laws of this state), their successors 
and assigns forever, upon condition that the income 
thereof, and in case the same should be sold, the income 
of the money for which the same should be sold, should 
be applied by the grantees "to the maintenance and 
support of the rector or minister for the time being of 
such church, and for no other purpose whatever." No 
consideration was paid or agreed to be paid for any of 
the conveyances, the sole object of which was to vest 
the title to the lot in St. Clement's church as a gift from 
Ann Hamilton, for the purposes above expressed. The 
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donor continued in possession of the lot until her death* 
The plaintiffs, her heirs-at-law, filed their bill, claiming 
that the conveyance to the church was void, and pray- 
ing to have it so declared. 

The Superior Court of the city of New York held the 
conveyance valid, and dismissed the complainants' bill. 
That decree was affirmed, on the grounds stated in the 
last preceding case. 

(S. C, 3 Sandf. 242 ; 8 N. T. 558, note.) 



Andrews and others dgainst The General Theo 
LOGICAL Seminary of the Protestant Episcopal 
Church in the United States, The New York 
Bible and Common Prayer Book Society and 
others. 

Oifts to religious and charitable uses. 

m 

In this case, two legacies, given by the will of Henry 
Pope, of Brooklyn, in the county of Kings, who died 
in 1827, were declared void by the Assistant Vice-Chan- 
cellor of the first district, and by the Superior Court of 
the city of New York. 

By one bequest, the testator gave to the Auxiliary 
Bible and Common Prayer Book Society, at the death 
of the last survivor of four annuitants, named in the 
will, fifteen hundred dollars, to be placed at interest, and 
the interest added to the principal for twenty-one years, 
or until the sum should amount to five thousand dollars 
(whichever should first happen), and the income there- 
after to be expended in the purchase and gratuitous dis- 
tribution of common prayer books. 

By the other bequest, the testator gave certain coins 
and medals, and the sum of two thousand dollars, to the 



IN THE COURT OP APPEALS. 193 

trustees and executors named in the will, upon trust, 
that if upon the death of the surviving annuitant there 
should be in existence any theological seminary in this 
state, established under the authority of the general con- 
vention of the Protestant Episcopal Church, for the in- 
struction in theological learning of young men intended 
for the ministry in said church, the trustees should de- 
liver the coins and medals, and pay the money to the 
managers of such seminary, the coins and medals to be 
preserved for the use of the seminary, and the interest 
of the money to be applied in support of a scholarship, 
to be filled by one of testator's kindred ; and if none 
should be found qualified and willing to fill such schol- 
arship, then the interest to be given to such person in 
priest's orders in said church, as the bishop of the dio- 
cese of New York should appoint — who should preach 
in Trinity church at such time or times during the sit- 
ting of the convention of the Protestant Episcopal 
Church in said state, as said bishop should appoint, one 
or more lectures of his own composition, upon the evi- 
dences and truths of the Christian religion, and should 
afterwards print and publish the same ; such disposition 
to continue yearly until one of the testator's kindred 
should be found, willing and qualified to take the 
scholarship ; and the like disposition forever thereafter 
in like case of vacancy. If no such seminary should 
be in existence at the death of the last surviving annui- 
tant, the coins and medals were to be retained, and the 
money to be kept at interest and accumulated by the 
trustees, until such institution should be formed — and 
if not formed within twenty-one years after the death of 
the last annuitant, the whole to fall into the general 
residue of the estate. 

The charter of the Auxiliary New York Bible and 
Common Prayer Book Society, granted in 1817, expired 
in 1837. That society was organized, and had, during 
its existence, acted as an auxiliary to the New York 

Seld. Notes. 26 
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Bible and Common Prayer Book Society, whose corpo- 
rate powers are still in force, and who claimed the leg- 
acy of fifteen hundred dollars. 

The General Theological Seminary of the Protestant 
Episcopal Church in the United States, which was, at 
the death of the last surviving annuitant (which oc- 
curred in 1844), and stUl is, an incorporated seminary in 
this state, answering the description given in the will, 
claimed the coins and medals, and the legacy of two 
thousand dollars. 

The trustees named in the will refused to accept the 
trust. An administrator with the wiU annexed was 
made a defendant in the bill, which was filed by residu- 
ary legatees, to obtain a construction of the will and a 
distribution of the estate. 

The Court of Appeals reversed the decrees made by 
the Assistant Vice-Chancellor and the Superior Court, 
upon the ground that all the bequests might eventually 
be sustained, as gifts to religious and charitable uses, 
but without determining absolutely that question, as 
there was no trustee or person before the court who 
could claim the disposition of the legacy given to the 
Auxiliary Bible and Common Prayer Book Society. 
The record was remitted, with leave to the complainants 
to anie^d their bill so as to make the Attomey-Gteneral 
a party, and to proceed with the cause in the courts 
below. 

(S. 0„ 4 Sandf, 156 ; 8 N. Y. 659.) 
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Cook against Litchfield. 

Notice of protest; lex lad. 

Where four notes, all bearing the same date, and 
alike in all respects, except in the times of payment, 
which were nine, ten, eleven and twelve months respect- 
ively, were severally protested on the day when they 
became dne, and notice of protest in each case, dated 
on the day of the protest, was doly mailed, addressed to 
the indorser at his place of residence, the notices being 
each in the following words, with the difference of date, 
except that in two* of them the amount of interest was 
stated in the margin : 

"New York, Jan. 5, 1860. 
" $740 and interest. 

" Please take notice, that a promissory note, made by 

J. L. Carew, for $740, with interest, dated April 2d, 

1849, indorsed by you, was, on the day that the same 

became due, duly protested for non-payment, and that 

the holders look to you for the payment thereof." 

Signed by the Notary. 

Held^ that the notice of protest of the first note was 
sufficient, no other note to which the notice could be 
applicable having at that time become due ; but that 
the notice was insufficient to charge the indorser as to 
the other notes, there being, at the time when each be- 
came due, two or more notes in existence, to which the 
terms of the notice would equally apply. 

It appeared that the notes, although dated in Michi- 
gan, were first negotiated, by the maker, in New York 
(where they were payable), with the defendant' s indorse- 
ment upon them. It was held, therefore, that the de- 
fendant must be regarded as an accommodation indorser, 
and the contract of indorsement as made in New York, 
and governed by the laws of that state. 

(S. C, 5 Sandf. 330; 9 N. Y. 279.) 



^ I 
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The People against Sturtevant. 

Contempt; molaticm of injunction hy inembeTS of 
coTMrion cowaoil; jurisdiction of Superior Court of 
New York. 

The relators, in December, 1862, as well on their own 
behalf as on the behalf of all other corporators and tax- 
payers of the city of New York who might be affected 
by the proceedings complained of, commenced an action 
before the Superior Court, against the mayor, aldermen 
and commonalty of said city. It was alleged by the 
plaintiffs in their complaint, that they were inhabitants 
of said city, and owners of real estate situated on Broad- 
way, the principal street and thoroughfare therein. 
That the corporation had by law the powers of commis- 
sioners of highways, and authority to make repairs in 
the streets, but not to grant to any persons an exclusive 
privilege, or the right to erect permanent structures or 
obstructions therein. That a resolution authorizing a 
private company to construct and perpetually maintain 
a railroad in said street had been once passed by the 
boards of aldermen and assistant aldermen of said city, 
which resolution, after having been returned by the 
mayor with his objections, was about to be passed by 
said boards notwithstanding such objections. The plain- 
tiffs alleged that the construction of the road would 
greatly injure them and other inhabitants of the city ; 
that the right to construct it ought not to be granted, 
assigning a variety of reasons, and among them, that 
the road would be a public nuisance. They charged 
that the action of the boards was in bad faith, and 
prayed for an injunction to restrain the corporation from 
granting the right to construct such road, or to remove 
the pavement, or to do any other act preparatory thereto ; 
and that such injunction might be made perpetual. 
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On filing the complaint an injunction was issued re- 
straining the defendants, *' their counsellors, attorneys, 
solicitors and agents, and all others acting in aid or as- 
sistance of them," as prayed in the complaint, until 
the further order of the court; and the defendants 
were required to show cause, at a time fixed, why the 
injunction should not be made perpetual. 

The summons and complaint, with the affidavits and 
the injunction, were served upon the mayor, and the 
summons and injunction upon the persons composing 
the two boards. The defendant, Sturtevant, was a 
member of the board of aldermen. That board, disre- 
garding the injunction, passed, by the requisite vote, 
including that of the defendant Sturtevant, the resolu- 
tion which had been returned by the mayor, granting 
to certain persons the right to construct a railroad in 
Broadway, upon their filing with the clerk of the com- 
mon council, an acceptance in writing of the resolution, 
and their agreement to conform thereto. 

The defendant was brought before the Superior Court, 
at special term, on attachment, charged with contempt 
of the court in violating the injunction ; and the fore- 
going facts appearing, he was adjudged guilty of the 
contempt, and a fine of $360 imposed upon him, togeth- 
er with imprisonment for fifteen days. This judgment 
was affirmed, on appeal, by the general term of the 
Superior Court, and also by the Court of Appeals, the 
latter court holding : 

That the Superior Court had jurisdiction of the ac- 
tion commenced by the relators in that court, both as 
to parties and subject matter. 

That that court had also jurisdiction to grant the in- 
junction. 

That this jurisdictional question did not involve the 
inquiry whether the case made by the complaint en- 
titled the plaintiffs to any relief, but only whether the 
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Superior Court had power to decide the question 
whether it entitled them to relief or not. 

That the injunction haying been granted in a case in 
which the court had jurisdiction, it must, for all the 
purposes of this proceeding, be deemed a valid exercise 
of power, and entitled to obedience. 

That the service of the complaint and copies of affida- 
vits on which the injunction was issued, upon the mayor, 
was sufficient service, under section 220 of the Code of 
Procedure, without serving them upon the members of 
the common council. 

That all the members of the common council, upon 
whom the injunction was served, were bound to observe 
it. That the effect of an injunction or decree restrain- 
ing any act of a corporate body, and addressed in the 
ordinary form to it, its agents, &c. , is to bind not only 
the intangible, artificial being, but also all the individ- 
uals who act for the corporation in the transaction of 
its business, to whose knowledge the injunction or de- 
cree may come. 

That the passing of the resolution was a violation of 
the injunction by those who voted for it, whether the 
terms of the grant were accepted by the grantees or 
not, the resolution itself doing all that the common 
council could do on their part to make the grant ef- 
fectual. 

That the act was not one of municipal legislation, but 
in substance a grant upon condition, and that the effect 
of the injunction could not be avoided, by giving to an 
act, not legislative in its character, the form of an or- 
dinance or resolution. 

That even if this court should regard the act as one 
of legislation, the question whether it was so was proper 
for judicial decision ; and the court below having passed 
upon it, its decision, if erroneous, was voidable merely, 
not void, and could not properly be disregarded. 

Admitting, however, that the resolution possessed 



r 
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some features of a legislative act, it was at least in part 
an executive act. It not only avthorized the grant, but 
made it, and thus carried the authority into effect* So 
far as it was executive, it was a clear violation of the 
injunction, conceding that the legislative powers of the 
board could not be and were not arrested by the order 
of the court. 

In the exercise of its conceded powers, it was the 
duty of the board to see that it did not go beyond them 
and do an act which had been lawfully forbidden. 

(S. C, 9 N. Y. 263.) 



Peck against Mallahs and others. 

Sheriff^ s deed^ when void for uncertaivty of 

• description. 

Peck, in May, 1846, as administrator, with the will 
annexed, of Thomas Tom, deceased, filed a bill to fore- 
close a mortgage of lands in Schenectady, executed in 
May, 1817, by Elias Kane and wife, to Thomas Blood- 
good, acting executor of the will of said Tom. The 
mortgagors were not living when the bill was filed, and 
the defendants were made parties as having or claiming 
an interest in the mortgaged premises, under rights 
which accrued subsequent to the mortgage. The mort- 
gage was alleged to have been duly acknowledged by 
the mortgagors, and recorded in the clerk's office of 
Schenectady county, in 1817. There was no allegation 
that it was given to Bloodgood, as emecuU/r^ or that the 
consideration of it, or the mortgage itself, was part of 
the assets of the estate of Thomas Tom, deceased. 

The defendants insisted that the registration of the 
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mortgage was defective, and not sufficient to charge 
them with notice of it ; and they claimed the premises, 
as hona fide purchasers, under conveyances by the 
sheriff of Schenectady county, in pursuance of sales on 
execution against the mortgagors. 

The defendants also insisted that the mortgage had 
been paid, or would be presumed paid from lapse of 
time, and that the complainant showed no right to col- 
lect the money. The admission of the mortgagors, by 
payments and otherwise, within twenty years, that the 
mortgage was not fully paid, was shown, and also the 
death of the mortgagee. 

The Vice-Chancellor dismissed the bill, on the ground 
that the registry was defective, and that the defendants 
had obtained title to the premises as bona fide pur- 
chasers. 

The Court of Appeals, without passing upon the suf- 
ficiency of the registry, reversed the decree, on the 
ground that the sheriff's deeds were void, for uncer- 
tainty in describing the lands, and defendants, there- 
fore, had no title. [The defect in t&e description cannot 
be intelligibly stated in a condensed form without the 
aid of maps or diagrams.] The record was remitted to 
the Supreme Court, with leave to the complainant to 
amend the bill so as to show his title to the mortgage, 
and to make the personal representatives of Thomas 
Bloodgood, deceased, x>ftrties to the suit, if he should 
be so advised. 

(S. C, 10 N. Y. 509. 
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Thobke against Gbameb and others. 

i Tax assessed under unconstitutional statute. 

The defendants were trastees of a school district in 
Dntchess coanty, and were charged by the plaintiff with 
the wrongf al taking of two cows belonging to him, which 
had been seized by the district collector under a warrant 
issued by the defendants for the collection of a school 
district tax assessed under the act to establish free 
schools, passed March 26, 1849. The plaintiff recovered, 
in the Supreme Court, and the judgment of that court 
was affirmed by the Court of Appeals, on the ground 
that the act under which the tax was assessed was un- 
constitutional and void, as decided in Barto against 
Himrod, (8 N. Y. 483.) 

(8. C, 15 Barb. 112.) 



Hutchinson against Brand. 

ExecvMon against the person; validity ; recitals in. 

Action against a sheriff for the escape of a prisoner 
from his custody after an arrest on execution against the 
person. The defendant had voluntarily discharged the 
prisoner, on the ground that the execution was defective 
and void. It recited the judgment, as prescribed in sec. 
289 of the Code, and the command to the sheriff corre- 
sponded with the terms of subdivision 3 of that section, 
except that in the following clause the words included 
in brackets were erased, viz.: '* And commit him to the 
jail of said county of Madison, until he shall pay the 
said judgment [or be discharged], according to law." 

Seld. Notes. 26 
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Held^ that the execution was valid, and that the sheriff 
discharged the prisoner without cause. 

That the effect of the execution was the same, with or 
without the omitted words. In either case the sheriff 
would be bound to liberate the prisoner when discharged 
according to law. 

That it was not necessary to recite in the execution the 
facts which authorized the arrest, to wit, the nature of 
the action, and the return of an execution against prop- 
erty unsatisfied (see Code, sec. 288); but it was sufficient 
if those facts existed. 

(S. C, 6 How. Pr. 73 ; 9 N. Y. 208.) 



Porter against Williams and Clark. 

Heceiver in supplementary proceedings; assignmerU 

for benefit of creditors. 

A RECEIVER appointed by a judge in supplementary 
proceedings after execution, obtains title to the property 
of the judgment debtor, by force of his appointment 
when perfected, without the execution of an assignment 
by the debtor. 

Such receiver, representing the creditors, may main- 
tain an action to recover property, real and personal, 
held by an assignee to whom the debtor has assigned it 
in fraud of his creditors. 

Such property may be sold by the receiver, under the 
direction of the court, and the proceeds applied in satis- 
faction of the debts of the fraudulent assignee. 

An assignment authorizing the assignee to sell the 
assigned property on credit, is fraudulent, as against 
creditors. 

Such assignment cannot be made valid by any new 
instrument, directing the property to be sold for cash, 
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executed by the assignor after the assignee has accepted 
the assignment, and taken possession of the assigned 
property. The assignment being valid as against the 
assignor, no power remains in him to modify in any 
respect the disposition which it makes of the property. 
(S. C, 6 How. Pr. 441 ; 9 N. Y. 142.) 



Edgell against Hart. 

Chattel mortga»ge void as to creditors ; possession 
retained^ and sale on credit prohibited. 

Action to recover possession of personal property 
seized by the defendant as sheriff of Monroe county, on 
execution against one Bostwick. In 1848, the plaintiff, 
owning a stock of goods, sold them to Bostwick, and 
received for them his notes, payable in monthly instal- 
ments, secured by a chattel mortgage upon the goods sold, 
with a provision that the mortgagor should retain pos- 
session of the goods until default, unless he or some other 
person should attempt to sell or remove them, which 
should entitle the mortgagee to take possession. There 
was a schedule of the goods, attached to the mortgage, 
at the foot of which was the following memorandum, 
signed by the mortgagor : "Together with all other 
articles mentioned and specified in a bill of sale this day 
executed by the said party of the second part to the said 
party of the first part, and to include also all other 
articles of a like nature which may be put or be in said 
store, whenever the said party of the second part may 
be entitled to enforce the within mortgage ; said party 
of the first part not to sell any of the said goods upon 
credit. If any of the said goods are sold upon credit, 
that shall be sufficient cause of forfeiture of the within 
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mortgage, and entitle the said Edgell to treat the same 
accordingly at his election." The mortgagor retained 
the possession of the goods, and commenced and con- 
tinued selling them at retail for about a year, adding to 
the stock from time to time by further purchases in New 
York, paid eleven or twelve of the monthly instalments, 
and then executed a new mortgage similar to the pre- 
vious one, to secure the balance of the notes, attaching 
to it the same schedule of goods which had been attached 
to the first mortgage, adding a few new items. 

The sole question presented was whether the mortgage 
was, by its terms, fraudulent as against creditors, the 
judge at the circuit having decided that it was void, and 
refused to submit the question of fraudulent intent to 
the jury. 

The judgment was affirmed ; the court holding that 
the mortgage was void, and that there was no question 
to be submitted to the jury with regard to it. 

(S. C, 13 Barb. 380 ; 9 N. Y. 213.) 



Child against Chappell. 

Ejectmefnt; right to use a wharf; lea^e; estoppel. 

Ejectment only lies for something tangible, some- 
thing of which the possession may be delivered by the 
sheriff to the plaintiff. 

The claim of a right to use a wharf situated on the 
margin of a canal basin, for the purpose of loading and 
unloading boats, carrying wheat and flour to and from 
the mill of the claimant adjoining the wharf, as an ease- 
ment appurtenant to the mill, in common with a similar 
right in others, and the occasional exercise of such right 
or claim, do not constitute such possession or claim of 
interest in lands, as to subject the claimant to an action 
of ejectment. 
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The acceptance of a lease and the payment of rent for 
the use of such wharf, do not>, after the expiration of the 
term, estop the lessee from asserting a right to use it 
without the consent of the lessor. 

In this case, the court held that the defendant estab- 
lished his right to the easement claimed, both by direct 
grant, and upon the principle of dedication. 

(8. C, 9 N. Y. 246.) 



La Faroe against Herter and Dillekbaok. 

Usury; rigJUs of surety protected. 

The usurer is not allowed to show that an obligation, 
which he has taken in satisfaction of a prior demand, is 
usurious and therefore void, in order to avoid the effect 
of such obligation as a satisfaction of the prior demand. 

One having a judgment against principal and surety, 
and execution levied upon sufficient property to satisfy 
it, received from the principal a mortgage upon lands 
for a sum exceeding the amount due on the judgment, 
the excess being intended as a premium beyond seven 
I)er cent, for forbearance, and the execution was in- 
dorsed "Satisfied" by the plaintiff's attorney. After 
the mortgage became due, proceedings to foreclose it by 
advertisement were commenced, and the mortgagor then 
threatened, unless those proceedings were discontinued, 
to commence a suit in Chancery to stay the foreclosure, 
and set aside the mortgage, and had a bill, and affidavits 
showing the usury, prepared for that purpose — one of 
which affidavits was made by the surety in the judg- 
ment. These papers were exhibited by the attorney of 
the mortgagor to the mortgagee, who thereupon discon- 
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tinaed the proceedings for foreclosure, and commenced 
this action upon the judgment. 

Held^ that he could not recover. 

(S. C, 3 Denio, 157 ; 4 Barb. 346 ; 11 id. 159 ; 9 N. Y. 
241.) 



The People against Van Rensselaer. 

JS^ectment ; Toanorial titles ; colonial patents. 

This action was commenced in 1848, under the Code 
of Procedure, to recover possession of certain lands in 
Rensselaer county. It was instituted in pursuance of 
the concurrent resolution of the senate and assembly, 
passed April 6, 1848, in relation to "Manorial Titles." 

It was held^ by the Court of Appeals, that the defen- 
dant had title to the lands in controversy, derived from 
his ancestors, who held under ancient patents issued by 
the colonial governors of New York. 

That those patents were valid and sufficient to con- 
vey the title, independent of any confirmation by the 
state. 

That the patents were confirmed by an act of the legis- 
lature, passed in May, 1791. 

And that, without reference to the patents, the stat- 
utes of limitation of 1788 and 1801 constituted a bar to 
the plaintiffs' claim. 

(S. C, 8 Barb. 189 ; 9 N. Y. 291.) 



IN THE COURT OF APPEALS, 207 



The People against George Clarke. 

Letters patenty action to repeal; staiutes of limitations 
qf 1788 and 1801 ; costs and extra allowance. 

Complaint under the Code of Procedure, seeking as 
relief the repeal of letters patent dated in 1737, under 
the great seal of the province of New York, for 26,400 
acres of land in what was then Albany county, south of 
the Mohawk and west of the Schoharie river; on the 
ground that the patent was obtained by fraud and false 
suggestions, discovered since the issuing of the patent 

The defendant in his answer set up the statute of lim- 
itations, alleging forty years' exclusive possession of the 
lands in question by himself and his father (under whose 
will he claimed), adversely to the plaintiffs and all other 
persons. The plaintiffs demurred. 

Judgment was rendered by the Supreme Court in 
favor of the defendant with costs, and an extra allow- 
ance was made in his favor, under sec. 308 of the Code. 

The judgment of the Supreme Court was affirmed; 
the Court of Appeals holding, that the statute of 1788, 
ch- 43, re-enacted in the revision of 1801, ch. 189, was 
applicable to this action, and that the facts set forth in 
the answer constituted a bar under that statute. 

That the defendant was entitled to costs, and it was a 
case where an extra allowance might be made, on suffi- 
cient facts shown. 

That the questions as to the propriety of making the 
allowance, and the amount, were not subject to review 
in this court ; for the reasons : 1st, that they were mat- 
ters of discretion ; and 2d, that the papers oa which the 
allowance was made formed no part of the record, and 
did not come before this court. 

(S. C, 10 Barb. 120 ; 11 id. 337; 9 N. Y. 349.) 



208 NOTES OP OASES DECIDED 



Pettit against King. 

Conversion ; joinder of claims for. 

Ik an action under the Code for the wrongful conver- 
sion of personal property, the plaintiff cannot recover, 
where it is stated in the defendant's answer, and proved 
on the trial, that the defendant took and sold the prop- 
erty rightfully, by virtue of a mortgage, and obtained 
on the sale a surplus, which he held as trustee for the 
plaintiff, and such surplus had been demanded before 
the action was commenced. 

A claim against the trustee cannot be united in the 
same action with one for the wrongful conversion of 
property. 



HuTSON and wife against The Mayor &o. of New 
York. — Caelik and Hasbikak against The same. 

Corporation of New YorJc; duty to Jceep streets in 
repair ; liability for injuries caused by negligence. 

These actions were commenced in April, 1850, and 
both presented the same legal questions. In the first, a 
recovery was sought for injuries done to Mrs. Hutson 
by the falling of a carriage, in which she was riding, 
into a chasm made in the construction of the Harlem 
Bailroad, in the 4th avenue of the city of New York. 
•The second action was for injuries done to the horses 
and carriage. 

The court decided, that the corporation of the city of 
New York is bound to keep the streets and avenues of 
the city, which are open for public use, in such repair 
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that they may be safely travelled ; and when such streets 
or avenues are negligently suffered to become and re- 
main out of repair, the corporation is liable for injuries 
sustained by persons, through such negligence. 

In the present cases, the accident happened December 
12, 1849, in the night, when it was very dark. It was 
proved that the excavation in the avenue (which was 35 
or 40 feet deep) was made by the Harlem Railroad Com- 
pany several years prior to the accident. That the 
space between the edge of the excavation and the curb 
stone, along the avenue, was from 6 to 12 feet wide, and 
the accident happened at the narrowest place, where 
there was a gully which rendered it dangerous for a 
carriage to pass. It appeared that the carriage was 
driven as closely as possible to the curb stone. The 
court charged the jury, "that the defendants were bound 
to keep and maintain the highway in good and sufficient 
repair, so that carriages could safely i)ass along ; and if 
the jury were satisfied from the evidence that the de- 
fendants had failed to do so, and that the injury resulted 
from that cause, and without any negligence or want of 
care on the part of the driver of the carriage, the defen- 
dants were liable." The defendants^ counsel excepted, 
and the plaintiffs recovered. The Court of Appeals af- 
firmed the judgment. 

(S. C, 6 Sandf. 289 ; 9 N. Y. 163.) 



Leeds against Dukn. 

Chjuaranty. 

Thebe must be a strict compliance with the terms of 
a guaranty, or the surety will not be bound. 

Where a person engaged to be holden as surety to pay 
for certain goods to be furnished to the principal debtor, 
at six months' credit — the goods were furnished, but by 

Seld. Notes 27 
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the bills of purchase it appeared that part were pur- 
chased at four, and part at six months, — Held^ that the 
surety was not liable for any part of the purchase. 
(S. C, 10 N. Y. 469.) 



Wing and Patrick against Huntington and others. 
Wing against Lasell and others. 

Action to settle copartnership accounts; parties; 

decree. 

Where, in a suit commenced to settle copartnership 
accounts, and to determine the rights of the claimants 
of several distinct interests in different portions of the 
copartnership assets, a decree is made declaring the 
rights, in part, of the several parties, and referring the 
cause to a master, to take the accounts and to report 
thereon, and on the coming in of the report a final de- 
cree is made, which is appealed from to the Court of 
Appeals, the interlocutory as well as the final decree is 
open to review. 

In an action of this nature, all the persons having 
liens upon, or direptly interested in, the copartnership 
assets, should be made parties. There being a defect in 
this respect in the case first above mentioned,* the decree 
was reversed and the cause remitted to the Supreme 
Court, to the end that the proper parties might be added, 
and other proceedings had in that court. 

The objection of want of parties not having been 
taken in the answer, no costs were allowed. 

The second case related mainly to the same copartner- 
ship transactions, and was subject to a like objection. 
But as the whole matters could be, and should be ad- 
justed in one suit, this was unnecessary. The bill was 
therefore dismissed, but without costs. 
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Louisa D. Kane against William B. Astoe and 

others. 

Consirtustion of wiU and codicils. 

The complaint was exhibited by the plaintiffs as a 
devisee and legatee of the late John Jacob Astor, against 
his executors, and certain other devisees under the will 
and codicils, to procure a construction of parts of those 
instruments, as regards the rights of the plaintiffs. In 
the will, and in certain codicils prior to the sixth codicil, 
the testator made certain gifts of real and x>6rsonal 
estate to the plaintiff. Some were legacies and devises 
absolutely and in fee simple : some were to her in re- 
mainder, after the death of her mother, brothers and 
sisters, and pthers were to her for life, and then to her 
surviving issue. By the sixth codicil, the testator re- 
voked, to a certain extent, the provisions which he had 
made in favor of the plaintiff. By the first clause of 
this codicil he took from the plaintiff the interests in 
real estate, which he had given her on his decease, by 
his will atid former codicils, and made other dispositions 
of that property. By the second clause he took from 
the plaintiff the estates and interests, both in real and 
personal estate, to which she would have been entitled 
by the will and prior codicils after the decease of her 
mother, brothers and sisters, and gave them to others. 
« By the fifth clause the testator gave to Mrs. Langdon, 
the plaintiff's mother, a power to appoint and give to 
the plaintiff one-half in value of the estates, which, by 
that codicil, the testator had taken from the plaintiff 
and given to others. 

The court hdd^ firsts that the first clause of the sixth 
codicil was limited in its operation to devises which, by 
the prior provisions, would have taken effect in posses- 
sion at the time of the testator's death, £|,i^4 4id not em- 
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brace fatnre estates, though they were vested remainders 
at the time of taking effect of the will. 

Second. That the second clause of the codicil em- 
braced estates and interests in real and j)ersonal estate, 
which, by the will and prior codicils, had been given to 
the plaintiff, to take effect in possession and enjoyment 
at or after the death of the plaintiff's mother, brothers 
and sisters, though they might be of tiie class of gifts 
which were vested in interest at the death of the 
testator. 

Third. That the deed of appointment which Mrs. 
lAngdon had executed under the power, did not create 
future estates in favor of the issue of the plaintiff in 
property which, by the primary gifts, had been devised 
or bequeathed to the plaintiff in fee ; but that in that 
Glass of gifts, the plaintiff took the same estates in the 
shares conveyed by the power, which she would have 
taken under the primary devise. 

Fourth. That in other respects the judgment of the 
Superior Court under review should be affirmed, and 
that in the particulars mentioned it should be modified, 
so far as it affected the interests of the parties ap- 
pealing. 

(S. 0., « Swdf. 469 ; 9 N. Y. 113.) 



(No. 6.) 
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Bearss against Copley. 

Report of rqferee, wTien condtisive; evidence; opin- 
ions qf witnesses. 

The report of a referee upon a question of foot, where 
the evidence is contradictory, is conclusive. 

Where the declarations of a party are proved against 
him, what he says in his own behalf at the same time is 
competent but not conclusive evidence in his favor. 

A witness cannot, on cross-examination, be questioned 
as to what he has said at other times in relation to a fact 
in issue in the cause, where he has not been examined 
by the party calling him as to such facte, and the mat- 
ters inquired of are not such as could properly affect his 
credibility. 

The opinion of a witness skilled in a particular art or 
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trade, is competent upon a question relating to snch art 
or trade, althoagh prior to Ms examination he has aban- 
doned its practice and engaged in other business. 
(S. C, 10 N. Y. 93.) 



LooNiE and others against Hogan. 

Mechanics* Lien Law; parol promise. 

The owner of a lot in the city of New York entered 
into a written contract with a purchaser, to convey the 
lot to him for a sum agreed upon, and to advance an- 
other sum to enable the purchaser to erect a building on 
the lot, the advances to be made by instalments as the 
work progressed, the last when the building should be 
completed, at which time the lot was to be conveyed, 
and its price, with the advances, secured by the bond 
and mortgage of the purchaser. 

Held^ that mechanics who performed labor or fur- 
nished materials for the building could not, under the 
" act for the better security of mechanics and others 
erecting buildings in the city and county of New 
York," compel payment for such work or materials out 
of the money agreed to be advanced by the seller to the 
purchaser. 

That the seller of the lot was not "the owner of 
the building," within the meaning of the statute, al- 
though it was erected on land of which he had the 
legal title. 

The parol promise of the seller to pay the mechanic 
for materials furnished to the purchaser, was within the 
statute of frauds, and void. 

His parol promise to accept a bill drawn on him by the 
purchaser, for such materials, was also void. 

(S. C, 2 E. D. Sm. 681 ; 9 N. Y. 436.) 



r 
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The Auburn and Cato Plank Road Company 

against Douglass. 

Plank road companies; stalvJtes respecting; rights 

of land owners. 

The plaintiffs, a corporation organized nnder the gen- 
eral plank road acts, had built their road, and erected 
a toll-gate thereon, pursuant to such acts, opposite to 
the defendant's farm, which lies upon one side of the 
road, and contiguous thereto. After the erection of the 
gate the defendant moved his fence from the line of the 
road where it originally stood, back upon his farm some 
twenty or thirty feet, and graded a track by the side of 
the road, but entirely upon his own land, extending on 
both sides of the toll-gate, so that persons travelling 
upon the road could, if disposed, leave the road and pass 
over this track upon defendant's land, and thus avoid 
the gate. 

The plaintiffs, in their complaint, state these &cts, 
and aver that the acts of the defendant were done for 
the purpose and with the intent to injure the plain- 
tiffs and defraud them of their rights ; and pray for 
an injunction, together with damages for the injury 
sustained. 

The answer of the defendant denies the motives at- 
tributed to him in the complaint, and insists that the 
fence was removed and the track graded to facilitate his 
farming operations, and to afford him convenient ingress 
and egress to and from his barn and other premises. 

To this answer the plaintiffs demurred. 

The court held^ that the legislative acts granting fran- 
chises to corporations are to be construed strictly, ac- 
cording to their terms ; and that the grantees in such 
acts take nothing by implication, either as against the 
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power making the grant, or against other corporations 
or individuals. 

That the acts authorizing the formation of plank road 
companies give to such companies no interest or ease- 
ment in or upon the lands adjoining their road, and no 
lights to restrict the use which the proprietor of such 
lands may make of his own premises. 

That every proprietor of land has the absolute control 
over his own property, and may do with it whatever he 
pleases^ unless he thereby infringes some fixed legal right 
of another ; loss or damage to one person^ arising from 
the use made by another of his own property, being 
damnum absque injuria^ unless the former has pre- 
viously acquired some legal right to restrict the use 
which the latter shall make of such property. 

That where no such right of restriction exists, it is im- 
material what may be the motives of a proprietor for 
dealing with his own property in a particular way. 

Held^ therefore, that the present action could not be 
maintained, although every fact stated in the complaint 
was established. 

(S. 0., 12 Barb. 553 ; 9 N. Y. 444.) 



Wright against Hooker and others. 

Bills of exchange; partners, 

Benjamin Isaacs and Isaac S. Isaacs, residing at 
Oswego, and James H. Hooker, residing at Troy, were 
partners in the business of forwarding and freighting 
upon the Erie and Oswego canals, owning and running 
a line of boats known as the Oswego, Troy and Ohio 
line, of which B. and I. S. Isaacs owned one-half, and 
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the defendant Hooker the other half — a part of the 
partnership business consisted in the purchase of com 
and other produce^ which was forwarded by B. Isaacs 
& Co. in the boats of the line to Hooker, at Troy, who 
received and sold it upon i)artnership account. The 
partners had no general partnership name ; but the busi- 
ness was done at Oswego in the name of B. Isaacs & Co., 
the firm name of B. and I. S. Isaacs, and at Troy in the 
name of the defendant Hooker. It was the practice of 
the partnership for B. Isaacs & Go. to draw drafts in 
their own name upon Hooker at Troy, for the sums ex- 
pended by them at Oswego in the purchase of produce, 
and other business of the concern, which drafts were 
accepted and paid by Hooker. 

In August^ 1849, B. Isaacs & Co. drew upon Hooker 
a draf ty in their own names as drawers, for the sum of 
one thousand dollars, payable thirty days after date, 
which draft was discounted by the plaintiff, at the in- 
stance of B. Isaacs & Co., who received the avails, with 
which they purchased com on account of the partner- 
ship, which was forwarded to, and received and sold by, 
the defendant Hooker, who, however, refused to accept 
the draft. 

This action was brought against B. and I. S. Isaacs 
and Hooker jointly, to recover the amount of the draft, 
or the money advanced by the plaintiff upon it. And 
the court held, that the defendant Hooker was liable to 
the plaintiff, as one of the joint drawers of the draft, 
or for money lent ; and that the evidence in the case 
was sufficient to charge him in either form. 

(S. C, 10 N. Y. 51.) 

SsLD. Notes. 28 
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The New York Institution for the Blind dgainst 

Patterson and others. 

Legacy to charitable corporation; sufficiency of 

description of legatee. 

The will of William Howe contained a bequest in the 
following words : "I give and bequeath unto the trus- 
tees of the Institution for the maintenance and instruc- 
tion of the Indigent Blind in the city of New York, the 
sum of three thousand dollars." 

The bequest was claimed by "The New York Insti- 
tution for the Blind," a corporation whose objects were 
declared in its charter to be "instructing children who 
have been bom blind, or who may have become blind 
by disease or accident." 

It was proved that there was no institution in the city 
of New York engaged in the education or support of 
the blind, except the one claiming the bequest. 

The state, for several years, had placed certain indi- 
gent blind persons between the ages of eight and twen- 
ty-five years in this institution, to be maintained and 
instructed at the expense of the state. 

The claim of the corporation was resisted, on the 
ground that it was not named in the bequest, and did 
not answer to the description there given. That the 
gift was to a charitable institution, for the maintenance 
as well as instruction of the blind, without reference to 
their age. That the claimant was a corporation for the 
instruction only, not maintenance, of blind children ; 
having nothing to do with adults, or with the indigent, 
as such, except those whose expenses were paid by the 
state. 

The claimant was held entitled to the bequest, on the 
ground that the language of the testator was intended 
to be descriptive of the institution, and not of the pur- 
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poses of the gift, and although not in this view per- 
fectly applicable to the institution making the claim, it 
was sufficiently so to point it out as the object of his 
bounty. 

That, practically, the claimant was an institution for 
the maintenance and instruction of the indigent blind, 
although it received compensation therefor from the 
state. 

(S. C, 10 N. Y. 84.) 



Weisseb, Administratrix, &c., against Denison, 
President of the North Biver Bank. 

BavJcs ; rigid to retain a/nunmt of forged checks. 

Checks forged by the confidential clerk of a deposi- 
tor were paid by a bank, charged to the depositor in 
his pass-book, the book balanced, and with the forged 
vouchers, among others, returned to the clerk, who 
examined the account at the request of the princi- 
pal, and reported it correct, and the principal did not 
discover the forgeries until several months afterwards, 
when he immediately made them known to the bank. 

In an action by the administrator of the depositor to 
recover the balance of the deposit, held^ that the bank 
could not retain the amount of the forged checks. 

That the bank paid the checks at its peril, and the 
depositor owed it no duty which required him to exam- 
ine his pass-book or vouchers. 

The general term ordered a new trial, unless the 
plaintiff should consent to the reduction of the judg- 
ment to a specified sum, upon which consent the judg- 
ment was to be affirmed for the reduced amount. The 
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plaintiff consented to the modification, and the defen- 
dant appealed from the judgment. The record not 
showing what items the general term rejected, was erro- 
neous by reason of the uncertainty. But it appearing 
to the court that the original judgment was entirely cor- 
rect, and its reduction an error, it was Tidd^ that the 
reduced judgment could not be reversed on the defen- 
dant's appeal, as he was not prejudiced either by its re- 
duction or by the uncertainty. 
(S. C, 10 N. Y; 68.) 



Cole against Jessup, impleaded, &c. 

Statute of Umitalions; pleading; stcccessive absences 

from state. 

AoTioK upon a promissory note. Pleas: 1. llie 
general issue. 2. The statute of limitations. Beplica- 
tion to the latter plea, that after the cause of action ac- 
crued, the defendant departed from and resided out of 
the state for the space of five years, and that the suit 
was commenced within eleven years after the cause of 
action accrued : 

Rejoinder : That after such departure, to wit, on a 
certain day, the defendant ^^ returned publicly to this 
state," and that the action was not commenced within 
six years next after such return. 

Surrejoinder : That after such return, the defendant 
again departed, and continued absent from the state 
four years, and that the action was commenced within 
six years after the cause of action accrued, exclusive of 
the time of the defendant's absence from the state. 

Rebutter : That at the time when the cause of action 
accrued, and at the time of the defendant's first return, 
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&c., he resided out of the state, and continued so to 
reside until a certain day, when he " returned publicly 
to this state ;" and that the action was not commenced 
within six years after the last mentioned return. 

Demurrer to the rebutter. 

The statute in reference to which these pleadings were 
framed is as follows : 

^' If at the time when any cause of action specified in 
this article shall accrue against any person he shall be 
out of this state, such action may be commenced within 
the times herein respecttrely limited, after the return of 
such person into the state ; and if, after such cause of 
action shall have accrued, such parson shall depart from 
or reside out of this state, the time of his absence shall 
not be deemed or taken as any part of the time limited 
for the commencement of such action." (2 K. S. 297, 
sec. 27.) 

Hddj first, lliat the words in the rejoinder and in the 
rebutter, "returned imblicly to this state," constituted 
a sufficient avennent of return under the statute, with- 
out showing the circumstances attending such return, or 
that the plaintiffs had any notice of it. 

Second. That the latter branch of the statute above 
quoted applies no less to cases where the debtor resides 
out of the state when the cause of action accrues, and 
subsequently comes into the state, than to those where 
he if) a resident of the state at such time. 

Third. That when there are successive absences from 
the state by the debtor, the same may be accumulated, 
and the aggregate of the whole deducted from the period 
of limitation. 

Upon the trial of the issue of fact it was held, that a 
memorandum made in the book of a notary by his clerk, 
to the effect that the note in suit had been presented for 
payment, and that notices of non-payment had been duly 
sent, &c., might be read to the jury, the clerk swearing 
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that he had no recollection of the facts aside from the 
entries, but that Tie knew the entries would not have 
been made if the acts had not been done. 
(S. C, 2 Barb. 309 ; 10 N. Y. 96.) ^ 



Hathaway against Bennett. 

Newspaper carrier ; sale of Ms route; rights of 

purchaser. 

A NEWSPAPEB carrier, who has purchased from a 
prior carrier the privilege of carrying the numbers of a 
paper within a specified route or part of a city, and who 
has been recognized by the publisher of the paper as the 
carrier for such route, his name substituted on the pub- 
lisher' s books in place of the former carrier for such 
route, and papers furnished to him for a time for that 
purpose (the carriers paying for the papers at a fixed 
rate, and obtaining compensation for their labor by dis- 
posing of them at a higher rate), has no right, as against 
the publisher, to demand the papers for such route, and 
can maintain no action against him for refusing to fur- 
nish papers to him, and delivering them to another to 
distribute on such route. 

(S. C, ION. Y. 108.) 
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Griffin against Thb Mayor &o. op New York. 

LiabUity of municipal corporaMon for obstructions 

in streets ; negligence. 

A STREET in the city of New York was obstructed by 
heaps of sand and mbbish npon each side, placed there 
by persons who were erecting buildings near the street. 
The obstructions had existed several months, but it was 
not shown that the city officers had any notice of them. 
The space between them was not sufficient to allow two 
carriages to pass between them at the same time. The 
plaintiff, riding in his wagon, attempted to pass between 
the obstructions when a cart was passing the same point. 
One wheel of the plaintiff's wagon was forced upon one 
of the heaps of sand, and he was thrown out and severely 
injured. 

In an action against the corporation to recover for the 
injuries so received, heldy that the plaintiff could not re- 
cover, for the reasons : 

BHrst That the corporation is not liable for the acts 
of its citizens in obstructing its streets, when notice of 
such obstruction is not shown to have been received by 
its officers. 

SecoTid. That there was negligence on the part of the 
plaintiff in attempting to pass the point in question, 
when another carriage was passing the same point. 

(S. C, 9 N. Y. 456.) 
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Pratt ugairtst Foote. 

CUieck^ wTien payTnent of a note; promissory notCj when 

withozU consideration. 

Foote waa the maker of a note payable at a bank, 
upon which one Sondder was indorseor. Several days 
before the note fell due, Foote took the check of Scud- 
der, for the amount of the note, to the bank, and offered 
it in payment of the note. The account of Scudder was 
then overdrawn eeveral thousand dollars, and the cashier 
declined then to receive the check in payment, but said 
that he would pin the check to the note, and if, when 
the note fell due, the account of Scudd^ was made 
good, the check would pay the note — to which Foote 
assented. 

When the note fell due Scudder' s account had not 
been made good, and nothing was done with either the 
note or the check — nether was protested ; but within 
two or three days after the note fell due, Scudder made 
several deposits with the bank, which were more than 
enough to meet the check, although not sufficient to 
make up the deficit in his account. The cashier there- 
upon charged the check to Scudder in the books of the 
bank, and naarked and credited the note as paid. 

Scudder foiled, and the bank then called upon Foote 
to take np the note, alleging that the check of Scudder 
had not been paid, and Foote, without any knowledge 
of the entries in the books of the bank, gave a new note 
for the original debt. 

Seldj that the first note was paid by the check of 
Scudder, and that as Foote had given the new note in 
ignorance of the fact that the bank had accepted the 
check in payment of the first note, such new note was 
without consideration, and void. 

(S. C, 12 Barb. 209 ; 9 N. Y. 463 ; 10 id. 699.) 
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MoGsBGOB against Bbowit. ^ 

In an action by a landlord against a tenant for years, 
for waste oommitted by catting down trees, evidence of 
a parol license from the landlord to ont the trees is not 
admisdUe. (See 1 B. S. 334, § 1.) 

The opinions of witnesses were held not competent 
upon the question whether cutting the trees was an 
injury to the inheritance, opinions not being admissibld 
except upon questions of skill and science. 

(S. C, lON.Y. 114) 



C!oBB against Titits. 

ExcTiange qf promissory notes. 

Whebb two person exchange notes with each other 
for equal amounts, for the purpose of raising money by 
a sale of the notes, each note is a valid consideration for 
the other, and a sale of either, at a discount greater than 
seven per cent., does not render it usurious in the hands 
of the purchaser. 

(S. C, 13 Barb. 45 ; 10 N. T. 198.) 

Sbld. Xotbs. 29 
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DwiGHT against Enos and Jones. 

Jieplevin; form qf judgment in. 

The plaintiff brought an action of replevin — that is, 
an action to recover the possession of a canal boat — 
claiming title nnder a bill of sale from Ohanncey Bascom 
and Oliver Beckwith. 

Defence : That the defendant Jones, as a constable, 
and Enos acting in his aid, took the property by virtue 
of an attachment from a justice' s court, sued out by 
Enos as a creditor of Bascom ; and that the sale by the 
latter to the plaintiff was fraudulent as to the creditors. 

Enos obtained judgment against Bascom in the attach- 
ment suit ; and upon the trial of this cause before a ref- 
eree, the fraud being established to the satisfaction of 
the referee, the latter reported in favor of the defen- 
dants, and directed a general judgment in their favor 
for the amount of the judgment obtained by Enos 
against Bascom^ with costs of suit, which was entered 
accordingly. 

Eeld^ that the judgment thus entered was erroneous ; 
that a defendant who succeeds in an action to recover 
the possession of personal property, when the property 
has been delivered to the plaintiff, must, under sec. 277 
of the Code, take judgment in the alternative, for a re- 
turn of the property, or for the value thereof as assessed, 
in case a return cannot be had ; this section having de- 
prived defendants in such actions of the election given 
them by the Revised Statutes, to take judgment either for 
a return, or for the value of the property, at their option. 

(S. C, 9 N. Y. 470.) 
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GiHON and others against Stanton and others. 

Commission merchants; advances ; fund for reim- 

hursement. 

It was held in this case, that where a commission 
merchant makes advances npon the faith of goods con- 
signed to him for sale, the proceeds of the consigned 
pro;)erty is the primary f and to which he must look for 
reimbursement ; and that where the consignor has in no 
way interfered with the disposition of the property by 
the consignee, it is incambent npon the latter to show 
the fund in his hands to be deficient, before he can re- 
cover against the consignor personally. 

When, therefore, a manufacturer in Utica consigned 
a quantity of cloths to a commission house in Phila- 
delphia for sale, and at the same time drew a bill 
against such consignment, payable at sight, which bill 
was accepted and paid by the consignees : Hddj that the 
latter could not maintain an action against the consign- 
ors for the money paid upon this bill, without having 
rendered any account of, or showing in any way what 
had become of the consigned property, it appearing that 
the latter had actually come to their hfuids. 

(S. C, 9 N. Y. 476.) 



Ingalls and Stockman against Mobgan, Execu- 
trix, &c. 

Notice to agents wTien notice to principal; duty qf 
creditor having two securities for his debt 

In November, 1836, Austin Cross confessed a judg- 
ment, by bond and warrant of attorney, in favor of the 
defendant for $20,000. The bond was conditioned to 
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pay $4,713.98 and interest, and futnre advances. By a 
written agreement, made at the same time, the defen- 
dant promised to make further advances to Cross, until 
the amount (including his prior indebtedness) should 
reach $10,000, for which the judgment was to stand as 
security; and Cross promised to assign to the defen- 
dant, as further security, notes and mortgages to the 
amount of ten thousand dollars, and to keep that 
amount of such securities in her hands. 

Advancefi were made which increased the indebt- 
edness of Cross to over $8,000, and he assigned notes 
and mortgages as security therefor, at di£Ferent times, 
amounting to $1S,000 and upwards. The bond and 
warrant of attorney, and the agreement were drawn, 
and the judgment perfected, by Mr. Ames, who received 
the securities, and acted throughout the transactions be- 
tween Cross and Mrs. Morgan as her agent and attorney. 

In March, 1837, Cross sold to Ingalls, one of the 
plaintiffs, and to Beardsley, of whom the other plaintiff 
$8 the grantee, a lot of land, on which the judgment was 
a lien for $1,800, which was paid by the purchasers in 
three notes, one of $800, and two of $500 each ; and they 
received from Cross a conveyance of the lot, with cove- 
nant of warranty. Ames drew the conveyance, and was 
informed of the -terms of the sale. Two witnesses testi- 
fied that he was asked, at the time of the sale, if the lot 
was incumbered, and that he replied that it was not. 
This was denied by Ames, but he stated that he did not 
inform the purchasers that the lot was incumbered. 
The three notes were on the same day, or within a day 
or two after, delivered to Ames, as the agent of Mrs. 
Morgan, to be held as security for the judgment. Ames 
knew, when he received the notes, that they were given 
in payment for the land. 

Ames afterwards surrendered to Cross, notes and 
securities to the amount of upwards of $5,000, including 
the two $500 notes given for the land. Those notes 
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were afterwards paid by the makers. The 1800 note 
was also paid, and the amount applied on the judgment. 
Cross subsequently failed — execution was issued upon 
the judgment — and after selling his personal property, 
about $4,000 remained due on the judgment, to satisfy 
which the lot sold by Cross to Ingalls and Beardsley 
was advertised for sale. The bill in this cause was 
filed to obtain a perpetual injunction against the sale of 
the lot on that judgment, and it was granted by the Su- 
preme Court. On appeal it was 

Held^ that notice to Ames, the defendant's agent, of 
the sale and conveyance of the lot, and that the notes 
received by him were given in payment for it, was notice 
to the plaintiff of those facts : 

That the receipt of the notes by the defendant, with 
knowledge of their consideration, created, in. equity, a 
duty on her part to apply the proceeds of the notes in 
reduction of her judgment, but did not affect her lien 
upon the lot as security for the residue of the judgment, 
in case it should not be otherwise satisfied : 

That, after notice to the defendant of the sale of the 
lot and payment therefor, she was bound, in equity, to 
retain all the other securities in her hands, and to apply 
their proceeds in satisfaction of the judgment, before re- 
sorting to the lands which had been so sold and paid for : 

That the surrender to Cross of a part of those securi- 
ties, sufficient to have satisfied the judgment, entitled 
the purchasers to have their land discharged from its 
lien. The decree awarding the perpetual injunction was 
therefore affirmed. 

(S. C, 12 Barb. 578 ; 10 N. Y. 178.) 



230 NOTES OP OASES DEOIDED 



Flagg, Comptroller, &c., against Mungeb and others. 

Mortgage; right of Comptroller to foreclose; deed 
and bondy when to be constrtied together; condition 
precedent; personal liability of purchaser to pay 
prior mortgage. 

Bill to foreclose a mortgage executed by Thurber to 
the Bank of Central Xew York, to secure |6,600, and 
assigned by the bank to the plaintiff as security for cir- 
culating notes. The defendant Hunger, as purchaser 
of part of the mortgaged premises, was sought to be 
charged, personally, for half the amount of the mort- 
g^g^9 hy force of the following clause in the deed from 
Thurber to him : " This conveyance is made subject to 
one-half of a mortgage (describing the mortgage in suit), 
which the said Hunger assumes to pay, and which is a 
part of the consideration money,'' &c. 

It appeared that the deed was made and put on record 
by Thurber, in June, 1842, without Hunger's consent; 
who, having ascertained that there were deficiencies in 
the quantity of lands, refused to accept the deed, until 
the amount of the deficiencies should be ascertained, 
and the price reduced accordingly. This was agreed 
upon in November, 1842, and the price reduced $1,650. 
Thurber then executed his bond to Hunger, conditioned 
for the payment by him, of $1,550, of the half of the 
mortgage, expressed in the deed to be assumed by 
Hunger, whenever it should be demanded; and the 
bond concluded with this clause : '^and in case the said 
obligor shall fail to fulfil the obligations hereinbefore 
mentioned to be fulfilled by him in any part thereof, in 
the manner and at the times above specified for the ful- 
filment thereof, the said obligor is not bound to i)ay or 
satisfy any ysLVl or portion of the said bond and mort- 
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gage, anything contained in any deed to the contrary 
notwithstanding. ' ' 

The deed and bond were both delivered to Manger at 
one time. The Superior Coart regarded the clause in 
the bond above quoted, as in the nature of a forfeiture, 
and held Munger personally liable, ^ notwithstanding 
Thurber had made de&ult in his payments. The de- 
fendant denied the right of the Comptroller, under the 
provisions of the general banking law, to foreclose the 
mortgage. 

Held^ that the Comptroller had power to foreclose the 
mortgage, on default being made in its payment : 

That the deed and bond must be construed together as 
one instrument : 

That the clause of the bond set forth above, created a 
valid condition precedent, on the breach of Which by 
Thurber, Munger was released from personal liability to 
him: 

That the plaintiff, claiming an equitable right under 
the deed of Thurber, was subjected to the equities which 
existed against him. 

The decree was therefore reversed, so far as it charged 
Munger with any personal liability. 

(S. C, 14 Barb. 396; 9 N. Y. 483.) 



Spencer against Ayeault. 

Validity of mortgage; Tnerger by deed from mort- 
gagor ; inter est 

This suit was brought to foreclose a mortgage exe- 
cuted to the plaintiff by his father ; and the defendant 
Ayrault was made a party, as a judgment creditor of 
the mortgagor. 

The defence by Ayrault was rested upon two grounds : 
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1. That the mortgage was merged in the title obtained 
by the plaintiff, under a subsequent quit-claim deed 
from the mortgagor ; and 

2. That the mortgage was executed with intent to 
hinder, delay and defraud creditors. 

In regard to the merger, the &cts were, that at the 
time of the execution by the mortgagor and his wife of 
the quit-claim deed, which was some time after the giv- 
ing of the mortgage, it was expressly agreed in writing 
between the parties, that the deed should not operate as 
a merger of the mortgage, except at the election of the 
plaintiff, who had never elected that it should so operate. 

The court Tieldy that whether a conveyance of the 
equity of redemption of mortgaged premises to the 
mortgagee will operate as a merger or not, depends 
upon the intent of the parties ; and that, in this case, it 
would not so operate, without an election by the plain- 
tiff to that effect. 

Upon the question of fraud the defendant relied, 
among other grounds, upon the following : 

That the plaintiff, in making up the account which 
the mortgage was given to secure, had charged interest 
upon the various items, although such items were not of 
a nature to carry interest at law. 

Hd&^ that this did not prove the mortgage to be 
fraudulent, as there are many cases in which it may be 
equitable and just that interest should be allowed and 
paid when its payment cannot be compelled by law. 
The court Tield the mortgage good, and affirmed the 
judgment of the court below. 

(S. C, 10 N. Y. 202.) 
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Olmstsd and others dgcdnst Loomis and Graves. 

BeservatioUj in grant of a water privilege; adverse 
er^joymenti equity jurisdiction. 

In 1802, one Wales, being the owner of lands embrac* 
ing a mill site on Oriskany creek, on which he had a 
forge, conveyed to Smith, Loomis and Trowbridge a part 
of Mb landS) and the deed contained the following clause : 
^^ With the privilege of digging from the head of said 
race to said land, for the purpose of conveying water 
sufficient to carry ui oil mill ; and I, the said Wales, 
agree that the said Smith, Loomis and Trowbridge shall 
have the privilege of the water that is not wanted for the 
foige and two blacksmiths' bellows." 

Soon after the conveyance. Smith, Loomis and Trow- 
bridge erected on their land an oil mill, which was sup- 
plied with water by the race dug in pursuance of the 
deed, until 1846 or 1847, when the defendants erected a 
paper mill in its place. The forge bad been removed in 
1807, and a paper mill erected on its site (which was 
owned by the plaintiffs when the bill was filed), the 
occupants of which, from the time of its erection, claimed 
and exercised a right of priority in the use of the water, 
so far as it was necessary for their mill, and that claim 
was always acquiesced in by the occupants of the oil 
mill. The plaintiffs alleged, that the defendants, after 
the erection of their paper mill, deprived them of the 
water necessary to run their mill when the stream did 
not afford sufficient water for both mills, and prayed for 
an injunction. 

The defendants insisted, that the reservation of the 
water in the deed of 1802, was only for the use of the 
forge and two bellows, and that the plaintiffs had no 
right to use it for a paper mill. That the reservation 
was for the use of the particular forge mentioned in the 

Seld. Notes. 30 
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deed, which having been removed, the right reserved 
was extinguished. 

The Supreme Court held the reservation to be general 
and perpetual, and that the reference to the forge and 
bellows was only as a measure of quantity ; but dis- 
missed the bill, on the ground that an adequate remedy 
existed at law. 

The Court of Appeals concurred in the construction 
given by the Supreme Court to the reservation in the 
deed; aiid also held^ that the right of the plaifttiffs 
might be maintained on the ground of adverse enjoy- 
ment. 

That the case was a proper one for the exercise of 
equity jurisdiction, and the judgment below was there- 
fore reversed, and the cause remitted, with leave to th^ 
plaintiffs to proceed in the court below, by reference or 
otherwise. 

(S. C, 6 Barb. 152 ; 9 N. Y. 423.) 



Eno against Cbooke. 

Assignment of jvdgment; presumption as to suffi- 
ciency of consideration ; transfers by hank. 

The Farmers' and Manufacturers' Bank held two 
judgments for $1,000 and upwards each — one against 
the defendant, the other against one Cyrus M. Smith, re- 
covered upon certain promissory notes upon which the 
defendant was maker, and Smith indorser. 

This action was brought upon the judgment recovered 
by the bank against the defendant ; and upon the trial 
it appeared that the judgment against Smith had been 
collected by the bank out of the property of Smith ; 
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and tliat at his request, the bank had assigned the judg- 
ment against the defendant to one Bonesteel ; but the 
written assignment was not produced, and its terms in 
no way appeared ; nor was there any evidence as to the 
nature of, or the consideration for the assignment as be- 
tween Smith and Bonesteel. 

Bonesteel became insolvent, and made a general assign- 
ment of his property to the plaintiff and one Buggies, 
in trust for the benefit of his creditors. Buggies died, 
and the plaintiff brought this action as survivor. 

It was held^ that in the absence of all proof on the 
subject, it was to be presumed that the assignment to 
Bonesteel was made upon a sufficient consideration, and 
was intended to vest the title in him for his own benefit, 
V and not as trustee for Smith ; and that the burden rested 
upon the defendant of showing a contrary understand- 
ing between Bonesteel and Smith, if any such existed. 

Hdd^ also, that as the bank had no beneficial interest 
in the judgment in suit after the payment of the judg- 
ment against Smith, its assignment of the former to 
Bonesteel was not within the provision of the Revised 
Statutes, which prohibits the transfer by a bank of any 
portion of its effects exceeding one thousand dollars in 
value, without a resolution of the board of directors. 
(1 R. S. 591, § 8.) 

(S. C, 6 How. Pr. 462 ; 10 N. Y. 60.) 



Manchester and Hall, Overseers of the Poor, &c. 

against Hebrlngton. 

Excise laws; expiraiion of pZairvtiff^s term of office^ 

htfore trial. 

It was held, in this case, that the 5th section of the 
act entitled "An act relating to excise, and to licensing 
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retailers of intoxicating liquors," passed May 14th, 1845, 
did not repeal or in any way impair the force of sec. 15, 
title 9, chap. 20, part 1 of the Revised Statutes, in towns 
which should vote under the provisions of the act of 
1845 not to grant licenses ; but that the overseers of the 
poor in any town might sue for and recover any penalty 
accruing under the provision of the Revised Statutes 
referred to, notwithstanding such town should have 
voted against all licenses. 

Held^ also, where the term of ofElce of one of the two 
overseers of the poor, plaintiffs in the suit, expired after 
the commencement of the circuit at which the cause 
was tried, but before the trial, that this was no ground 
of nonsuit, nor any valid objection to a recovery in the 
name of the plaintiffs upon the record. 

MrsL Because the whole term is regarded but as one 
day, and the recovery will be held to relate to, and to 
have been had at, the commencement of the term ; and 

Second. Because it is expressly proved by a section 
of the Revised Statutes, that ^^ no suit commenced by or 
against any officers named in this article [overseers of 
the poor being of the number] shall be abated or discon- 
tinued by the death of such officers, their removal from, 
or resignation of their term of office ; but the court in 
which any such action shall be pending, shall substitute 
the names of the successors in such office, upon the ap- 
plication of such successors or the adverse party," it 
having been heretofore held under this provision, that 
until the successor in office or the adverse party apply 
for a substitution, the suit shall proceed in the names of 
the original parties. (See 2 R. S. 474, § 100 ; 2 Denio, 
125; 7 T. R. 31.) 

(S. C, 10 N. Y. 164.) 
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Dbusilla Lewis against Isaao Smith. 

Dower; devise in lieu qf dower. 

This was an action for the recovery of dower. The 
hnsband of the plaintiff, by his will, devised his whole 
estate, real and personal, to the plaintiff for life, with 
remainders over to others after her decease, and ap- 
I>ointed her executrix, with other persons as executors. 

It was held^ that this was not to be regarded as a de- 
vise ^^in lieu of dower," and that the plaintiff was not 
put to her election between the devise in the will and 
her right of dower, but might claim and enjoy the ben* 
efit of both. 

Held^ also, that the plaintiff was not barred of her 
dower by a decree of foreclosure, and a sale of the prem- 
ises pursuant thereto, made under a mortgage executed 
by the husband during coverture, and not signed by her, 
although she was made a party to the foreclosure suit, 
and the bill, which she had suffered to be taken as con* 
fessed, contained the usual allegation, under the 132d 
rule of the late Qourt of Chancery, that the plaintiff 
claimed some interest in the premises as subsequent pur-» 
chaser, incumbrancer or otherwise. 

(S. C, 11 Barb. 152 ; 9 N. Y. 603.) 



Staples against Gould. 

Stock-jobbing ; no action lies upon an iUegal 

transaction. 

On the Idth of January, 1851, upon the defendant's 
stating that he had sold for the plaintiff 200 shares of 



238 NOTES OF CASES DECIDED 

Canton stock at $66 per share, deliverable, at option of 
plaintiff, in thirty days, plaintiff gave defendant $750, 
to meet any difference that might accrae against the 
plaintiff, upon the contract, at the end of the thirty 
days. 

On the 20th January defendant delivered the stock, 
at a loss of $11 per share, applying the $750 in part 
payment of the difference. The plaintiff had no knowl- 
edge of such delivery of the stock, or payment of the 
difference at the time, and when informed of it did not 
approve it. 

At the end of the thirty days the stock had faUen be- 
low $66 per share, and had fluctuated much during the 
thirty days. This action was brought to recover back 
the $750. 

JBeldj that the defendant delivered the stock and paid 
the difference, at his peril ; and if there were no other 
ground of defence, the plaintiff might recover. 

But that the whole transaction was void, under the 
provisions of the statutes to prevent stock-jobbing. 
(1 R. S. 710, § 4.) 

That the transaction being illegal, no action based upon 
it could be maintained by either party; and that the 
plaintiff was not within the provisions of the 8th section 
of the act before referred to, and could not sustain his 
action by virtue of that section. 

(S. 0., 5 Sandl 411 ; 9 N. Y. 520.) 



CoTHEAL against Talmage. 

Liquidated damages ; peTiaUy. 

In December, 1848, the plaintiff entered into an agree- 
ment with a company of persons, of whom G. T. De 
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Forrest was one, by which, in consideration of the sum 
of $100, x>^id to him by each of the individuals compos- 
ing the company, the plaintiff agreed to famish them 
with a cabin passage to San Francisco, with subsistence 
for a year, and with the articles and tools necessary for 
carrying on mining operations in California, and by 
which the company on their jmrt severally agreed, that 
they would diligently devote themselves to obtaining 
gold and other precious metals, in the manner and under 
the superintendence and r^ulations specified in the 
agreement, and that they would severally execute a bond 
with securities, to the plaintiff, conditioned for the pay- 
ment by the x>erson executing the said agreement and 
said bond, to the said plaintiff, in case said person 
should fail to keep, or should break the said agree- 
ment, ^Uhe sum of five hundred dollars as liquidated 
damages." 

In pursuance of this agreement, the said De Forrest, 
with the defendant as his surety, executed to the plain- 
tiff a bond, commencing in the usual form, with a pen- 
alty of one thousand dollars, followed by a recital in 
general terms of the agreement, and concluding with a 
condition in the following terms : 

^^Now, therefore, the condition of this obligation is 
such, that if the above bounden G. T. De Forrest and 
Daniel Talmage shall well and truly pay, or cause to be 
paid, to said David Cotheal, his certain attorney, execu- 
tors, administrators or assigns, upon the breach of said 
agreement, as aforesaid, the sum of five hundred dol- 
lars, without any fraud or other delay, then this obliga- 
tion to be void, or else to remain in full force." 

The complaint in this case stated the agreement and 
bond, alleged a breach of agreement by De Forrest, and 
claimed to recover the five hundred dollars mentioned 
in the agreement and in the condition of the bond ; and 
the principal question in the case was, whether this 
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sum was to be regarded as a penalty, or as liquidating 
damages. 

The Supreme Court held the five hundred dollars to 
be liquidated damages and not a penalty, and on appeal 
to the Court of Appeals the judgment was aflirmed. 

(S. C, 1 E. D. 8m. 673 ; 9 N. Y. 651.) 



Holmes against Holmes. 

UTender; waiver qf. 

The averment of a tender, in legal effect, is simply an 
aflbmation that the party has done all that it was in his 
power to do towards the fulfilment of his obligation or 
duty. Evidence, therefore, of the waiver of a tender 
by the opposite party is competent and sufficient to sup- 
I)ort the averment of a tender. 

(S. C, 12 Barb. 187; 9 N. Y. 626.) 



Gent against The Mayor &o. op New York. 

Municipal corporation; liaMLity for negligence qf 

contractors or their employes. 

The house and garden of the plaintiff, near the Eighth 
avenue, in the city x>i New York, were injured by rooks 
and stones thrown upon them by blasts made in grading 
the avenue. The men who made the blast were men 
employed by Lynch & Hagan, who were contractors 
with the corporation to grade the avenue by the job. 
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Seldj that the corporation was not liable for the neg- 
ligence of the workmen, as they were not its servants, or 
nnder its control, 

(See Pack agt. The Mayor &c. of New TorJc^ ardCj 94.) 



The People against Hendkiokson. 

Criminal Law; evidence. 

The wife of the prisoner died suddenly on the morn- 
ing of the 7th of March, 1863. A coroner's jury was 
summoned in the afternoon of the same day, and the 
prisoner was called and sworn as a witness upon the 
inquest. He was afterwards indicted for the murder of 
his wife, and, upon his trial, the public prosecutor 
offered to prove what the prisoner had said upon his 
examination before the coroner's jury. This was ob- 
jected to as inadmissible, but admitted, and the prison- 
er' s counsel excepted. 

The public prosecutor was also permitted to read in 
evidence the last will and testament of Lawrence Van 
Busen, the father of the prisoner's wife, by which the 
testator had devised all his estate to his wife for life, 
with remainder over, one-half to his only son, the other 
half in equal portions to his two daughters, of whom 
the prisoner's wife was one. This evidence was objected 
to as irrelevant and improper ; but the objection was 
overruled, and the defendant's counsel excepted. 

The prisoner having been convicted, brought error to 
the Supreme Court, where the judgment was affirmed ; 
and on appeal to the Court of Appeals the court held 
the decision of the judge at Oyer and Terminer to have 
been right, and affirmed the judgment of the Supreme 
Court. 

Sjeld. Notes. 31 
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Ellis dgainst Willabd. 

Common carrier; biU qf lading as etddence ; freigM. 

Whebe goods are received by a carrier for transpor- 
tation, and the bill of lading signed by the carrier ex- 
presses that the goods are received "in good order/' to 
be " carried and delivered in like good order," he is not 
estopped by the bill of lading, as between him and the 
immediate parties to it, from showing, by x>ftrol evi- 
dence, that the goods were not in good order when re- 
ceived. 

The statement in snch instrument of the condition of 
the goods, is a mere admission^ and not a part of the 
contract. It is prima facie evidence, but is only eoi- 
dencey and not an estoppel. Like an ordinary receipt, 
or the acknowledgment of the receipt and amount of 
the consideration in a deed, it is open to explanation 
by parol proof. 

It is not material in this respect, whether the goods 
were open to inspection when the bill of lading was 
given, or not. 

The owner of goods having shipped them to be trans- 
ported to a particular place, at a freight agreed upon, 
demanded them of the carrier at an intermediate point, 
and received them in pursuance of such demand, the 
carrier insisting upon his right to carry them to the 
place first named, or to receive the full freight as if he 
had done so. 

Seldy that the carrier was entitled to the full freight 
originally agreed upon : 

That it is not in the power of one party to a contract 
to change its terms to the injury of the other, without 
his consent. 

(S. 0., 9 N. Y. 629.) 
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BuRWELL against Jackson, original suit — Jackson 
* against Burwell, cross suit. 

Contract for sale of lands ; implied warranty of title; 
'^ good and sufficient deed of comeyanceP 

It was held^ in this case, that in every contract for 
the sale of lands, there is, on the part of the vendor, an 
implied warranty that he has a good title to that which 
he assumes to sell, unless such warranty is expressly 
excluded by the terms of the contract. 

That this implied warranty exists so long as the con- 
tract remains executory ; and ceases only upon the exe- 
cution of the contract by a deed or conveyance, when 
the law applies the maxim caveat emptor to the case, 
and throws upon the purchaser the responsibility of 
seeing that he is protected by suitable express cove- 
nants. 

Where, therefore, in a contract for the sale of lands, 
the vendors covenanted, that they would " execute or 
cause to be made and executed to the party of the 
second part, on the first day of June, 1836, a good and 
sufficiervt deed of conveyance " of a certain lot of land, 
it was held, that this covenant bound the vendors to 
convey a good title to the purchaser ; and the title of 
the vendors having been extinguished before convey- 
ance, by sale under a mortgage, although the mortgage 
existed and was upon record at the time of making the 
contract, it was held, that the purchaser had a right to 
treat the contract as rescinded ; and that he might set 
up this failure of the vendor's title as a defence to an 
action, brought to enforce payment of a judgment ob- 
.iHied upon a note given in part x>ayment of the first 
instalment of purchase-money ; such judgment having 
been rendered before the extinguishment of the ven- 
dor's title, by the sale under the mortgage, and con- 
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seqnently at a time when the purchaser had no valid 
defence. 
(S. C, 9 N. Y. 636. 



Dodge and Phillips agcUnst Wilbub and Soqtt. 

Agents and eonBignees ; lien on 'property for ctdvances 

and acc^tances. 

The plaintiff, Daniel K. Dodge, was, in the cotton 
season of 1846-7, an agent at Apalachicola, of A. A. 
Glower, Nephews & Co., of London, to procure con- 
signments of cotton to them, to be sold upon commis- 
sion, with authority to make advances to the shippers 
by drafts against such consignments. 

Dodge receired the cotton at Apalachicola, and 
shipped it direct to Liverpool, consigned to G^., N. & 
Co. Upon doing so he drew, by arrangement with G., 
N. & Co., upon the defendants' house at New York in 
favor of the shipper, for the amount of the advance, 
and at the same time forwarded to the defendants at 
New York, an invoice and bill of lading of the con- 
signment, made out in the name of G^., N. & Co. 

The defendants compared the invoice and drafts with 
the instructions received by them from G^., N. & Co., 
and if in conformity, accepted and paid the drafts, and 
immediately reimbursed themselves by their own drafts 
on G., N. & Co., including in them their own commis- 
sion of one per cent. ; and at the same time transmitted 
to G., N. & Co. the invoice and bill of lading, with or- 
ders for insurance. G., N. & Co. paid the defendants' 
drafts and charged the amount to the shippers as an 
advance. 
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In April, 1847, the plaintiffs shipped, through Dodge, 
at Apalachicola, at different times, eight hundred and 
ten bales of cotton to G., N. & Co., and Dodge as usual 
made drafts upon the defendants at New York for the 
advances — which drafts were accepted and paid ; the 
defendants reimbursing themselves by drafts on G., N. 
&Co. 

In September, 1847, G^., N. & Co. failed, leaving 
several of the defendants' drafts unpaid ; part of the 
plaintiffs' cotton then being unsold. The whole was sub- 
sequently sold, and the net proceeds above the amount 
of all the acceptances of G., N. & Co., for advances made 
upon the plaintiffs' cotton, amounted to between six 
and seven thousand dollars. 

The plaintiffs claimed that this surplus belonged to 
them, while the defendants insisted that it should be ap- 
plied upon the unpaid acceptances of G., N. & Co., held 
by them. 

By agreement the fund was transferred from London 
to New York, and placed under the control of the defen- 
dants, subject to the claims of the respective parties, to 
determine which this suit was brought. 

ffeldj that the defendants and plaintiff Dodge were 
alike agents of Gower, Nephews & Co., and that the 
former were not to be regarded as accepting and paying 
the draft of Dodge for his accommodation, but as mak- 
ing such payment at the request of G., N. &. Co., and 
in consideration of the commission of one per cent. 
That the defendants acquired no interest in, or lien 
upon the cotton, but must look to G., N. & Co. alone 
for reimbursement, and consequently that the fund in 
question belonged to the plaintiffs. 

(S. C, 6 Sandf. 397; 10 N. Y. 679.) 
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The People against Dabey. 

Oriminal law; murder ; evidence. 

The prisoner was covicted in December, 1862, at the 
Erie Oyer and Terminer, of the murder of his wife. 
Upon the trial the public prosecutor gave evidence 
tending to prove that she died of injuries and bruises 
inflicted upon her by the prisoner. It appeared that 
she gave no provocation, and made little or no resist- 
ance to his attacks ; that the injuries were inflicted upon 
her when they were alone, and the most serious of them 
by striking her repeatedly in the pit of the stomach 
after they had retired to bed. 

The judge charged the jury, that in order to convict 
the prisoner of the crime of murder, it was not neces- 
sary that they should be satisfled that the prisoner, at 
the time of inflicting the injuries upon the deceased, 
entertained a premeditated design to effect her death ; 
but if they should find that he designedly inflicted the 
injuries, that they were inflicted without provocation, 
and not in the heat of passion, but were perpetrated by 
such acts as were imminently dangerous to the life of 
the deceased, and evincing on the part of the prisoner 
a depraved mind, regardless of human life, although 
without any premeditated design to effect the death of 
the deceased, the offence would be murder, within the 
second subdivision of section five of the statute con- 
cerning murder. 

To this charge the prisoner's counsel excepted. 

The prisoner was convicted and sentenced. 

Upon appeal to the Court of Appeals the judgment 
was reversed and a new trial ordered ; the court holding : 
That the case did not fall within the second subdivision 
of section five; that that subdivision was designed to 
embrace those cases only, where the acts resulting in 
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death are calculated to pat the lives of many persons in 
jeopardy, without being aimed at any one in particular ; 
and that it was the intention of the legislature to 
distinguish between acts of this sweeping and widely 
dangerous character and ordinary cases of individual 
homicide. 
(S. C, 10 N. Y. 120.) 



Danibls against Lyon and others. 

Action /or tort; costs to defendants prevailing. 

The plaintiff brought an action for trespass upon 
lands against five defendants, who all joined in a single 
answer. Upon the trial the plaintiff obtained a verdict 
against two of the defendants ; the other three were ac- 
quitted, and had a verdict in their favor. 

The plaintiff entered judgment for his damages and 
costs against the two defendants. 

The three defendants who were acquitted had their 
costs adjusted by the clerk, and obtained an order at 
special term, giving them leave to enter judgment for 
the costs of their defence. On appeal to the general 
term of the Supreme Court, this order and judgment 
was affirmed. The plaintiff thereupon appealed to the 
Court of Appeals. 

Held^ that the defendants who obtained a verdict 
were entitled to costs under section 305 of the Code, 
and the judgment of the Supreme Court was therefore 
affirmed. 

(S. C, 9 N. Y. 549.) 
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Hazard against MoFabland, Weeks and Webb. 

Creditors bill; what may be reached by. 

The defendant Webb kept a shoe store in the city 
of Brooklyn. In 1846 he left his family and his busi- 
ness, and was absent three or four weeks, leaving his 
store and stock in charge of a clerk. 

Daring his absence the defendants McFarland and 
Weeks, who were creditors of Webb, persuaded the 
wife of the latter to put into their hands the principal 
part of the stock of Webb, which they removed, they 
agreeing to dispose of the goods, and x>^y over to Mrs. 
Webb any surplus of proceeds over and above the 
amount of their debts. The claim of Weeks against 
Webb consisted of a promissory note for $76« McFar- 
land paid the $76 to Weeks, and took the whole 
property* 

The plaintiff subsequently obtained judgment against 
Webb, and issued an* execution, with which the sheriff 
called upon McFarland and demanded the goods, and 
the latter denied that be had them. 

The plaintiff filed a creditor's bill against Webb, 
making McFarland and Weeks parties. The proof 
showed that the goods taken were of sufficient value to 
pay the plaintiff's judgment, and that they had been 
sold. 

The Supreme Court, at special term, made a decree 
against the defendants McFarland and Weeks, for the 
amount of the plaintiff's judgment, charging Weeks 
with the sum of $76, which he had received from McFar- 
land, and the latter with the residue. 

On appeal to the Court of Appeals, this decree was 
affirmed, on the ground that the defendants were wrong- 
doers in taking the property, and, having converted it 
into money, held the money in trust for the judgment 
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creditors of Webb, and a personal decree against them 
was therefore proper. If the property had still been 
held by them, a receiver would have been necessary to 
take the property and sell it. 



Febguson against Febgusoi^. 

Action for divorce; circumstantial evidence. After 
three verdicts finding advUery, court will not inter- 
fere again. 

This was a feigned issue, originally ordered by the 
Court of Chancery, to try the fact of adultery charged 
against the defendant. The issue was tried in the 
Superior Court of the city of New York, and a verdict 
was found against the defendant convicting him of the 
offence, this being the third verdict found upon the same 
issue in the same way. 

The court held, that in view of the repeated verdicts 
against the defendant upon this issue, although the evi- 
dence was purely circumstantial, and not entirely con- 
clusive, they would not again interfere ; and the verdict 
was permitted to stand. 

(S. C, 3 Sandf. 307.) 

SSLD. NOTBS. 32 
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FiTZHUGH and others against Wiman. 

Intermediate consignees ; interest in property for ad- 
vances. Action for conversion; form of jndgm^erd 
in ; measure of damages. 

This was an action to recover the possession of certain 
X)ersonal property, which had been shipped at Chicago 
on board a propeller, and consigned to the plaintiffs, 
who were forwarders at Oswego, to be by them trans- 
ported and delivered to the nltimate consignees at New 
York. The plaintiffs made advances upon the property 
previous to its shipment at Chicago. 

The captain of the propeller, on arriving at Oswego, 
instead of delivering the property to the plaintiffs, to 
whom it was consigned, delivered it to the defendant, 
who was also engaged in forwarding. The plaintiffs 
thereupon brought this action ; but did not obtain pos- 
session of the property, as the defendant gave the 
requisite security, and retained and forwarded the prop- 
erty to New York, and there delivered it according to its 
original destination. 

On proof of these facts in the court below, and of the 
amount of freight which would have accrued upon the 
transportation of the property to New York, the plain- 
tiffs obtained a judgment for the amount of their advances 
and freight together in one sum, as damages, the judg- 
ment being entered in the same form as if the action 
had been for the conversion of the property. 

Heldj that the plaintiffs had such an interest in the 
property shipped, as entitled them to maintain the 
action ; but that the judgment was erroneous in form — 
the only judgment which can be taken in such an action 
by a plaintiff to whom the property has not been de- 
livered, under sec. 277 of the Code, being a judgment in 
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the alternative, for a recovery of the possession of the 
property, or for its value, in case a delivery cannot be 
had, and damages for the plaintiff. 

Held^ also, that where the plaintiff is not the general 
owner, but has a special property only, and where the 
property is in the hands of the general owner, the true 
value to be assessed and recovered, is the value of the 
special property only; which in this case would be 
the amount of the plaintiff' s advances, together with the 
freight which would have accrued to them upon the 
transportation of the property. 

The plaintiffs^ therefore, having recovered, as damages, 
the precise sum wlpch should have been assessed as the 
value of the property ; Jield^ that a new trial was not 
necessary, but that the judgment might be modified so 
as to conform to the Code, by changing it into a judg- 
ment in the alternative, for the recovery of the posses- 
sion of the property, or of its value in case a delivery 
cannot be had — assuming the amount recovered as 
damages to be the true value of the property to the 
plaintiffs. 

(S. C, 9 N. Y. 559.) 



Carter against Hamilton and Scott. 

Sale of chattels ; adoption of; deduction for de- 
fldeTicy ; partial failure of consideration. 

An executor sold a field of wheat, supposing it to 
belong to him, but which proved afterwards to belong to 
the widow of the testator. The wheat was called 105 
acres, but was sold subject to measurement. The pur- 
chaser gave his note for the wheat, estimating it at 105 
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acres. The widow, on being apprised of her rights, 
agreed with the executor, instead of asserting her claim 
to the wheat, to permit the sale to stand, and to accept 
the note of the purchaser in lieu of the wheat She was 
not informed at the time of the sale, or at the time of 
taking the note, that the wheat was sold subject to 
measurement, but she had been told by the executor 
that the purchaser so claimed. 

Upon measurement the wheat fell short, and the pur- 
chaser thereupon paid to the widow the amount of the 
note, deducting for the deficiency; she, however, in- 
sisted upon the payment of the whole, and brought thi^ 
suit to recover the balance. 

JSeldj that she could not recover ; that by consenting 
to adopt the sale she became bound by its terms ; that, 
as against the executor, the purchaser had a clear right 
to deduct for the deficiency in the quantity of wheat, on 
the ground of a &.ilure pro tanto of the consideration of 
the note; and that he could not be deprived of this 
right by the transfer of the note to the plaintiff. 

(S. C, 11 Barb. 147.) 
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De Witt against Walton. 

Promissory note; words of description. 

Action npon a note, of wUch the following is a 
copy: 

" New York, June 20, 1862. 
Three months after date I promise to pay to the order 
of W. H. B. Smith, three hundred twenty-fonr 69-100 
dollars, valne reo'd. 

** David Hubble Hoyt, 

* * Agent for the Churchman. ' * 

The defendant, by answer, denied his liability, and on 
the trial in the Superior Court of the city of New York, 
it was proved that the defendant was editor and sole 
proprietor of a newspaper called the Churchman^ and 
evidence was given tending to prove that he had recog- 
nized the words, the Churchman^ as a business name by 
which he was personally bound, and that Hoyt had au- 
thority to bind him by that name. 

The plaintiff was nonsuited on the ground that, con- 
ceding that Hoyt had power to bind the defendant by 
the name of the Ohurcliman^ the note in question did 
not purport to be the note of the Churchman^ but of 
Hoyt; and that the words, '* agent of the Churchman^'^ 
were mere words of description. 

The Court of Appeals affirmed the judgment on the 
same grounds. 

(S. C, 9 N. Y. 571.) 
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Waddell, Administrator, against Elmendorf, 

Administratrix. 

JvdgTnenl ; presumption of payment^ from lapse 

of time. 

Action upon a judgment recovered in 1810. Defence, 
presumption of payment by lapse of time. 

The principal question in this case was, as to the na- 
ture of the evidence by which this presumption might 
be repelled. Sec. 46 of title 2, chap. 4, part 3 of the 
Revised Statutes provides, that '^ the presumption of 
payment shall apply to all judgments of a court of record 
in this state rendered before the 3d day of April, 1821, 
and to all such judgments rendered before tMs chapter 
shall take effect as a law, in the same manner as such 
presumption applies to sealed instruments." 

Section 48 of the same title provides as to sealed in- 
struments, that " after the expiration of twenty years 
from the time a right of action shall accrue upon a 
sealed instrument for the payment of money, such right 
shall be presumed to have been extinguished by pay- 
ment ; but such presumption may be repelled by proof 
of payment of some part, or by proof of a written 
acknowledgment of such right of action within that 
period." 

The question was, whether section 46 was intended to 
refer to and adopt the rule of presumption applicable to 
sealed instruments, which was in force immediately be- 
fore the passing of the act, or the new rule prescribed 
by section 48 of the same statute. 

It was held, that the former was the true construction : 
and the Supreme Court having so decided, the judgment 
was affirmed. 

(S. C, 12 Barb. 585 ; 10 N. Y. 170.) 
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BoBiNSON against Stswabt. 

Fravdvlent conveyance ; creditors at large. One pay- 
ing debts takes the phice qf creditors. 

A P08ITIYE denial of fraud, in an answer in Chancery, 
will not prevail against admissions in the same answer 
of facts which show that the transaction was fraudulent. 

An aged father conveyed to his son all his property, 
real and personal, valued at $2,300, in i)art in considera- 
tion of an indefinite indebtedness to the son for several 
years' labor in the management of his farm, and in part 
to provide for his and his wife's future support ; the son 
promising (verbally) to pay the debts of the father, sup- 
posed to amount to $400, but no provision was made for 
a contingent claim of $1,300, on a note indorsed by the 
father for the accommodation of a son-in-law, which 
was not due at the time of the conveyance. The father 
died before the note became due. The defendant, his 
son and grantee, was appointed administrator, and paid 
all the debts (amounting to $700) except the $1,300 note, 
which, being unpaid, the maker insolvent, and no assets 
remaining in the hands of the administrator, the holder 
filed his bill in this cause to reach the lands conveyed to 
the defendant. 

Held^ that the conveyance was fraudulent and void as 
against creditors : 

That the plaintiff being a creditor at large, had no 
specific lien on the lands, and could only share ratably 
with other creditors in their proceeds : 

That the son having paid debts of the father, was en- 
titled to take the place of the creditors as to such debts, 
and to share in the proceeds of the lands accordingly, 
after applying in reduction of such debts the amount of 
the personal estate : 

That he was also entitled to stand as a creditor to the 



• i 
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amount due him for services, with interest from the date 
of the conveyances by the father to him, but not from 
the end of each year's services, from year to year, as 
allowed to him in the court below : 

That he was not accountable to the creditors at large 
for the rent of the lands prior to the time when a re- 
ceiver was appointed in this suit. 

(S. C, 10 N. T. 189.) 



TiLLOTSON against The Hudson Riveb Railroad 

Company. 

Rail/road companies ; ^^ cvUing-off^^ wharf ; bridge. 

The plaintiff is the owner of a farm upon the east 
bank of the Hudson river, and directly upon a deep bay, 
ui)on which he had, before the construction of the de- 
fendants' road, built a wharf. 

The defendants made their road upon a structure of 
pile bridging, across the bay, from headland to head- 
land, about nineteen hundred feet distant from and in 
front of the plaintiff's wharf, placing in their structure 
a draw, suitable to admit vessels navigating the bay. 

Held^ that the plaintiff's wharf was not " cut o/"' by 
the railroad, within the 16th section of the act incorpo- 
rating the defendants (Laws of 1846, p. 279), and that 
an action would not lie to compel the defendants to ex- 
tend the plaintiff' s wharf across the line of the road, so 
as to give him a river front outside of the railroad, or 
otherwise improve the same, so as to restore it to its 
former usefulness ; that the defendants had performed 
their whole duty to the plaintiff in respect to the wharf, 
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by the constraction of a bridge proper for the free pas- 
sage of such boats and vessels as had theretofore i)a88ed 
into and from the bay. 
(S. C, 16 Barb. 406 ; 9 N. T. 676.) 



Walker, President of the Bank of Utica, against 
The Bank op the State op New York. 

BiU of exchange ; aoceptanjee; negligence in Tvot pro- 

testing and gimng nxitice. 

A DRAFT drawn by the "Empire Mills," a manufac- 
turing corporation, addressed to "E. C. Hamilton, Esq., 
New York," and payable five months after date, was 
forwarded to the defendant for presentment to the 
drawer. 

The draft was presented to Hamilton, who thereux>on 
wrote across its face as follows : 

Accepted^ payable 
at American Exchange Bank. 

Empire MiUs^ 
by E. C. Hamilton^ Trea^surer. 

The defendant treated this as an acceptance by the 
drawee, and omitted to protest the bill, or to give any 
notice to the drawer or indorser. 

JSeld^ that the defendant was not justified in consid- 
ering or treating what was written by Hamilton as an 
acceptance by him of the draft ; that it purported to be 
an acceptance by the Empire Mills, and not by Hamilton 
himself ; and that, although the Empire Mills was not 
bound by the acceptance, it did not follow that Hamil- 

Sbld. Notes. 83 
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ton was personally bound ; the rule which holds an agent 
to be bound by the terms of the contract, where he fails 
to bind his principal, being confined to cases where such 
failure arises from a want of authority, in facty to 
make the contract, which want of authority is not to be 
presumed ; and that, even if want of authority were 
assumed and proved, the defendant had no right to im- 
pose upon the plaintiff the necessity of litigating that 
question, or to receive anything short of an unequivocal 
personal acceptance. 

Held^ therefore, that the defendant was guilty of neg- 
ligence in not causing the draft to be protested, or giving 
any notice of its dishonor, and was liable to the plaintiff 
for its amount, both drawer and indorsers having be- 
come insolvent. 

(S. C, 13 Barb. 636 ; 9 N. Y. 582.) 



Brouwer, Receiver, &c., against J. H. & W. H. 

Habbeok. 

Action hy receiver of insolvent Tnoneyed corporation. 

In an action by the receiver of the property and ef- 
fects of an insolvent moneyed corporation, to recover 
the amount of certain securities and payments alleged 
to have been transferred and made by the corporation 
when insolvent, with the intent of giving a preference to 
a particular creditor over other creditors of the company, 
under the 9th section of the article of the Revised Stat- 
utes, entitled of "regulations to prevent the insolvency 
of moneyed corporations, and to secure the rights of 
their creditors and stockholders" (R. S. 591,) after the 
plaintiff had given some evidence tending to show the 
actual insolvency of the corporation at the time of the 
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alleged transfer and payment, and before the evidence 
on the part of the plaintiff was closed, the judge pre- 
siding at the trial ruled and decided, that to maintain 
the action the plaintiff must prove open insolvency; 
that mere insolvency, unless coupled with proof that 
defendants knew the company to be insolvent, would not 
be sufficient, and that the evidence of insolvency must 
amount to open avowed insolvency of thp company, or 
actual insolvency and knowledge thereof by the defend- 
dants. After further evidence on the part of the plain- 
tiff, the judge directed a nonsuit, on the ground that 
there was no evidence of an open or distinct insolvency, 
and no sufficient evidence of a knowledge by the defen- 
dants of any actual insolvency. 

Held^ that the ruling and decision was erroneous, and 
that transfers and payments made by a moneyed corpo- 
ration when actually insolvent, with intent to give a 
preference to creditors, or in contemplation of insol- 
vency, with a like intent, and actual insolvency ensues, 
are void within the act, and that in such cases it is not 
necessary to prove open and avowed insolvency, or to 
bring home to the party receiving the transfer and pay- 
ments, knowledge of the pecuniary condition of the 
company. 

HdA^ also, that in this case, under the ruling of the 
judge in the progress of the trial, the plaintiff failing to 
establish the open avowed insolvency of the company, 
or to show knowledge of the insolvency in the defen- 
dants, was not called upon to give evidence of the intent 
of the company to give preference to the defendants 
over other creditors ; that suoh evidence under the de- 
cision, and the other evidenpe given, would have been 
nugatory and unavailing. 

(S. C, 1 Duer, 114 ; 9 N. Y. 589.) 
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Wateebuby against Westbbvelt and another. 

Sheriff; joint liability for trespass or mitfea^ance ef 

depviy. 

A SHEEiFF is liable for the trespass or misfeasance of 
his deputy while acting under color of his office, and 
may be sued jointly with the deputy, although he has 
not participated personally in the wrongful act. 

When, therefore, a deputy levied upon and took 
property in the hands of a vendee, to whom it had been 
fraudulently transferred by the judgment debtor, and 
sold enough to pay the execution, leaving a considerable 
surplus, of which surplus a portion was returned to the 
vendee in a damaged state, and another portion was not 
returned at all, — 

Held^ that the sheriff and deputy were jointly liable 
for the goods not returned, and for the injury to those 
which were damaged. 

(S. C, 9 N. Y. 689.) 
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INDEX, 



ACCOUNT OF SALES, 

when evidence against party receiving it, 87. 

ACKNOWLEDGMENT, 

of debt barred by statute, 129. 

ACQUIESCENCE, 

in location of boundary lines, 22. 

ACQUIRING LANDS, 

by corporation ; arbitration as to compensation, 79. 

ACTION, 

for breach of covenant, 14, 29. 

joinder of causes of, 81. 

at law, power of a court of equity to stay, 184. 

by purchaser of land, against vendor, for fraud, 187. 

will not lie upon an illegal transaction, 287. 

ADMISSIONS, 

in answer in former suit, 129. 

ADVERSE POSSESSION, 

by purchaser at sheriflPs sale, 81. 
to bar a right of entry, 187. 
of water privilege, 233. 
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AFFIDAVIT, 

lor attachment, 11, 74. 

as to a jurisdictional fact, 74. 

AGENT, 

notice to, when notice to principal, 227. 
ratification of his acts, 62. 
lien for advances, &c., 244. 

AGREEMENT, 

by parol ; memorandum of broker, 35. 

ante-nuptial, between husband and wife, 69. 

substituted, 141. 

condition precedent, 14, 160. 

to pay debt barred by statute, 160. 

for work and labor, 161. 

made in another state, 173. 

an express contract leaves no room for an implied 

one, 186. 
for sale of land ; warranty of title, 243. 

AMENDMENT, 

of complaint, on the trial, 119. 

ANCIENT DEED, 

proof of execution, 91. 

ANSWER, 

in action for libel, 42. 
admissions in, 129« 

ARBITRATION AND AWARD, 

as to value of land acquired by a corporation, 79. 

ASSESSMENT, 

for taxes ; when void for want of proper certifi- 
cate, 27. . 
for street improvements in New York city, 48. 
for land taken for a street, 61. 

ASSESSMENT ROLL, 

when no protection to <5oll«otor, 27. 
certificate annexed, 27. 



INDEX. 279 

ASSETS, 

of deceased ; grass and fruits not such, 11. 

ASSIGNOR, 

declarations of, 163. 

ASSIGNMENTS, 

for benefit of creditors ; validity, 84, 37, 49, 167, 202. 
notice of, 176. 

ATTACHMENT, 

against ships or vessels, 11. 
against property, 33, 67. 

affidavit for, 11, 74. 

bond upon, 144. 

ATTORNEY, 
notice to, 82. 

AUTHORITY, 

1. An authority given by a father to his son, to ac- 
cept in his name, a draft to be drawn upon him for 
$2,000, as the son^s share of the capital of a pro- 
posed partnership with S., does not authorize the 
son to accept a draft for a smaller amount, to be 
used in paying a previous debt of S* Niaxm v. 
Palmer^ 146. 

2. A subsequent ratification of such an acceptance 
will not bind the drawee, unless made with knowl- 
edge of the purpose for which the draft was 
given, ib. 

of insurance agent, 148. 
of master of vessel, 182. 
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BAGGAGE, 

liability of carrier for, 46. 
BAILMENT, 

goods to be manufactared and retaroed, 36. 
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BANKRUPT ACT, 

petition ; jurisdiction of Distriot Court U. S., 40. 
action by assignee, 49. 
pleading discharge, 105. 

BANKS. (See Promissory Notes.) 
liability for negligence, 12. 

alteration of articles ; release of subscriptions, 116. 
foreign banks; circulation of small notes here 

illegal, 172. 
right to apply moneys deposited, 176. 
right to retain amount of foiged checks, 219. 
transfer of effects, 234. 

BILL OF EXCEPTIONS. (See Practice.) 

BILLS OP EXCHANGE, 

indorsers, when discharged, 12. 

1. An instrument drawn upon a bank, requesting 
the payment of money on a day subsequent to its 
date, is not a check, but a bill of exchange, and is 
subject to days of grace. Bowen v. Newell^ 87. 

2. Evidence of the usage of banks in another state, 
where such bill is payable, is not admissible to 
show that by the law of that state the instrument 
would receive a different construction from that 
prevailing here. ib. 

evidence of indorsment ; pleading, 140. 
authority to accept, 146. 
acceptance by agent ; ratification, 146. 
sight draft ; demand of payment, 166. 

promise to pay, in ignorances of laches, 165. 
liability of partners upon, 216. 
acceptance, 257. 
negligence in not protesting, and giving notice, 267. 

BILL OP LADING, 

how far evidence, 242. 
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BOARD OF HEALTH {pity of Neuo Tork\ 

is not a corporation, nor liable to be sued as such, 23. 

BOARD OF SUPERVISORS, 
mandamus to, 99. 
local legislation by, 103. 

BOND, 

on attachment, 144. 

condition precedent in, 330. 

when to be construed with deed^ 230. 

BOND AND MORTGAGE, 

authority of comptroller to assign, 16. 
diversion of, by agent, 62. 

BOOKS OF ACCOUNT, 
as evidence, 84. 

BROKER, 

memorandum of sale, 35. 

BURGLARY, 
evidence, 10. 
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CHARITABLE CORPORATION, 

legacy to ; sufBciency of description, 218. 

CHARITABLE USES, 
law of, 189, 191, 192. 

CHARTER-PARTY, 
as to freight, 144 

CHATTEL MORTGAGE, 
validity, 203. 

SsLD. Notes. 36 
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CHECKS, 

fot^ed ; nglit of retainer for, 319. 

when payment, 324. 
CHOSE IN ACTION, 

declarations of assignor, 153. 
COGNOVIT, 

jndgment on ; ezecation, 15. 
COLLECTOR OF TAXES, 

protection of his warrant, 25, 27. 
COLLISION, 

Qpon the bigUwaj, 80. 
COLONIAL PATENTS, 

validity of, 206. 
COMMISSIONERS OP HIGHWAYS, 

duty as to laying out roads, 103. 
COMMISSION MERCHANTS, 

converaion by, 186. 

advances ; fand for reimbnrsement, 337. 
COMMON CARRIEES, 

liability for baggage, 46. 

liability for loss by fire, 64. 

of freight ; liability for loss or damage, 106, 160. 

bill of lading, 242. 

when entitled to fnU freight, 342. 
"OMPLAINT, 

joinder of causes of action, 31. 

amendment on the trial, 119. 

import of word "dne," 32. 

title of, 103. 
)MPTEOLLER, 

right to assign bond and mortgage, 16. 

power to foreclose mortgages as^gned to him, 330. 
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CONSIDERATION, 
of guaranty, 93. 

CONSIGNEES, 

lien for advances, &c., 244, 250. 
action by, for conversion of goods, 260. 

CONSTITUTIONAL LAW, 
militia act of 1861, 99. 
act conferring power of local legislation upon boards 

of supervisors, 103. 
free school act of 1849, 113. 
title of act, 139. 
general railroad act, 171. 

CONTEMPT, 

violation of injunction, 196. 

CONTRACTOR, 

liability of municipal corporation for his negli- 
gence, 26. 

CONVERSION, 

proof of, necessary, in trover, 135. 
by commission merchants, 1^6. 
by one member of a firm, 186. 
joinder of claims for, 208. 

CORPORATION, 

1. Where a corporation has the power, under its 
charter, to receive the title to lands for certain 
purposes, the court, in the absence of proof to the 
contrary, will presume that a conveyance made to 
it was made in accordance with, and not in viola- 
tion of, its corporate powers. FarTners* Loan 
and Trust Company v. Curtis^ 7. 

acquiring lands by, 79. 

COSTS, 

when recoverable, 207. 

to defendant, in action for a tort, 66, 247. 
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COVENANT, 

action for breach of ; defences, 14. 

CREDITOR'S BILL, 

what may be reached by, 248. 

CRIMINAL LAW, 

burglary ; evidence, 10. * 
jurors, 10. 
murder, 346. 
trial, 10, 162. 
evidence, 10, 241, 246. 
practice, 106. 
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DAMAGES, 

for n^lect of sheriff to return execution, 24« 

for breach of covenant by lessors, 29. 

interest as, 73. 

for refusing to give lessee possession, 76. 

for breach of freight contract, 126. 

in action for libel, 126. 

when liquidated, and not a penalty, 238. 

in action by consignees, for conversion, 260. 

DAYS OF GRACE, 

usage as to, in another state, 87. 
instrument subject to, 87. 

DEBT, 

note of third person, in satisfaction of, 86. 
when cancelled, 118. 

DEBTOR AND CREDITOR. (See Assignments.) 
duty of creditor having two securities, 227. 
creditors at large, 266. 
one paying debts takes the place of creditors, 266. 
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DECLARATIONS, 
of assignor, 163. 
of party, 213. 

DECREE, 

must be founded on statements in bill, 17. 

DEED, 

to corporation, when presumed valid, 7. 

parol evidence to explain, 119. 

to municipal corporation, 168. 

of land held under a contract to purchase, 169. 

under statute of uses, 186. 

sheriff's deed, 199. 

when to be construed with bond, 230. 

DEFENCES, 

under plea of rum est factum^ 14. 

DEMURRER, 

effect of allowance, 42. 

DEPOSITIONS, 

taken before a referee, 150. 

may be taken with them, by jury, 178. 

DEVISR (See WiU.) 
in lien of dower, 237. 

DISCONTINUANCE, 

rule or order necessary, and notice thereof, 170. 

DIVORCE, 

action for ; circumstantial evidence, 249. 

DOWER, 

devise in lieu of, 237. 

1. A wife's inchoate right of dower can be cut off 
by the act of the government, in the exercise of 
its power of eminent domain. Moore v. Mayor 
&c. of New YorJc^ 70. 

2. Such act does not impair the obligation of con- 
tracts ; dower not resulting from the contract of 
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DOWER — continued. 

marriage, but from a positive institution of the 
state founded on reasons of public policy, ib. 

3. Hence a widow is entitled to dower, according 
to our law, though the marriage took place 
abroad, where a different rule prevails, ib. 

DUE, 

import of word, 32. 



E 

EJECTMENT, 

tenant cannot controvert lessor's title, 167. 
defence, 167. 

for what it lies ; right to use a wharf, 204. 
manorial titles ; colonial patents, 206. 

ELECTIONS, 

validity of ballots ; intention of voters, 66. 
certificate of board of canvassers, 66. 
inspectors ; oaths of office ; motives, 66. 
oaths to inspectors and clerks, 66. 
power and duty of canvassers, 66. 
omission to appoint clerks, 66. 
failure to comply with requisites of statute that are 
directory, 66. 

EQUITABLE ESTOPPEL, 

never occurs when the one party did not intend to 
mislead, and the other party was not actually 
misled, 18. 

EQUITABLE MORTGAGE, 

rights under, how protected. 111. 

EQUITY JURISDICTION, 

to arrest prosecution of an action at law, 184. 
to enforce the law of charitable uses, 189. 
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ESCROW, 

conditional agreement, 141. 

ESTOPPEL, 

by recitals in deed, 57. 

by pleadings in former salt, 166. 

by acceptance of lease and payment of rent, 304. 

EVIDENCE. (See Criminal Law.) 
books of account, 84. 
parol, to explain deed, 119. 

to explain receipt, 122. 
competency, 150. 
depositions, 150. 

declarations of assignor of mortgage, 158. 
memorandum, 220. 
declarations of party, or witness, 213. 

EXCISE LAWS, 

act of May 14, 1845, 235. 

EXECUTION, 

on judgment by cognovit, 16. 

neglect to return ; damages, 24. 

sale of interest under contract to purchase, 169. 

against the person ; validity ; recital, 201. 

EXTRA ALLOWANCE, 
when proper, 207. 
to defendant, in action for a tort, 56. 



FORECLOSURE SUIT, 

1. A party in possession of land under a contract of 
sale and purchase has such an interest in the 
premises acs entitles a mortgagee to maintain an 
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FORECLOSURE SUlT—corUinued. 

action to foreclose that interest. Farmer b^ Loan 
and Trust Go. v. Curtis^ 7. 

notice of lis pendens ; title of purchaser, 38. 

jurisdiction, 127. 

notice of object of suit, 133. 

evidence, on reference to compute, 163. 

FOREIGN CONSUL, 

exemption from liability to suits, 41. 

FOREIGN INSOLVENT LAWS, 
effect upon creditor here, 33. 

FORMER SUIT, 

decree of dismissal in, 31. 
estoppel by pleadings in, 165. 

FRAUDS, STATUTE OF, 
agreement within, 93. 

FRAUDULENT CONVEYANCE, 
example of, 266. 

FRAUDULENT DECREE, 
bill to annul, 76. 

FREE SCHOOL ACT OF 1849, 
held unconstitutional, 113. 

FREIGHT, 

contract for ; damages, 126. 

charter-party, as to, 144. 

action to recover ; evidence ; set-off, 162. 
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GIFT, 

of stock ; competency of donor, 130. 

to religions or charitable nses, 189, 191, 192. 



INDEX. 289 



GRANT, 

reservation of water privil^e, 333. 

GUARANTY, 

consideration of, 93. 

must be strictly complied with, 209. 



H 

HABITUAL DRUNKARDS, 

inquisition ; evidence of incapacity, 121. 

HIGHWAYS, 

duty of commissioners, as to laying out, 103. 

HUSBAND AND WIPE. (See Dower.) 

a wife, during the life of her husband, has no 
estate or interest in his lands, 70. 

ante-nuptial agreement between, 69. 
wife's separate estate ; chattel mortgage, 168. 
as witnesses, 173, 185. 
purchases by wife as agent, 181. 



IMMATERIAL ISSUE, 

effect upon the judgment, 66. 

INFANTS, 

action by, to cancel mortgage, 38. 

INJUNCTION, 

does not stop payment of interest, 97. 
violation of, by common council, 196. 

INSOLVENT DEBTORS, 
assignments by, 34. 

Seld. Notes 37 
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INSURANCE (FIRE), 

hazardous use of premises, without leave, 21. 
goods chargeable with duties ; value, 78. 
insurable interest, 119. 

INSURANCE (LIFE), 
suicide of insured, 114. 

INSURANCE (MARINE), 
construction of policy, 148. 
authority of agent, 148. 

INTEREST, 

as damages, beyond penalty, 73. 
when allowed, 97, 231. 



JOINDER, 

of causes of action, 31. 

of claims for conversion, 208. 

JUDGMENT, 

on cognovit ; execution, 15. 

merger of demand by, 136. 

by confession ; sufficiency of statement, 167. 

in replevin, 226, 260. 

assignment of ; consideration, 234. 

presumption of payment, 264. 

JUDICIAL SALE, 

deed to purchaser ; title, 71. 

JURISDICTION, 

of Supreme Court, as to land in another state, 17. 

to vacate satisfaction of decree, 170. 
of District Court of the U. S., 49. 
of Vice Chancellor, in foreclosure suit, 127. 
of courts of equity, 184, 189. 
of Superior Court of New York, 196. 
cannot be given by contract, 164. 
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JURORS, 

drawing of, 10. 

JURY, 

may take a deposition with them, 178. 



LANDLORD AND TENANT, 

under-tenants may pay their rent to first lessor, 20. 

removal of tenant, 164. 

covenant Ainning with the land ; breach of, 108. 

surrender of lease, rent due, 108. 

rent after loss by fire, 110. 

summary proceedings to remove tenant, 180. 

demand of rent, 180. 

parol license to cut trees, 226. 

LEASE, 

breach of covenant by lessors ; damages, 29. 

assignability ; rights of assignees, 60. 

damages for refusing to give possession to lessee, 76. 

reforming and cancelling, 110'. 

rent ; place of payment, 131. 

forfeiture of term, 169. 

rent ; to whom it may be paid, 20. 

LEGACY, 

whether general or specific, 117. 
to charitable corporation, 218. 

LETTERS PATENT, 
action to repeal, 207. 

LEX LOCI, 

contract made in this state, ^pngh dated in an- 
other, 106. 

LIBEL, 

publication ; pleading, 42. 
evidence ; damages, 126. 
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LICENSE, 

by parol, to cut trees, 235. 

LIEN, 

for salvage, 45. 

of agents and consignees, for advances, &c., 244. 

• 

LIMITATIONS, STATUTE OP, 

against a joint contractor residing abroad, 66. 
when a bar, 129. 
acknowledgment, 129. 
admissions in answer in former suit, 129. 
may be set up by executor, 178. 
acts of 1788 and 1801, 206, 207. 
pleading; successive absences; returning publicly, 
220. 

LIS PENDENS, 
notice of, 38. 
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MANDAMUS, 

to board of supervisors, 99. 

to commissioners of highways, 103. 

MANORIAL TITLES, 

action under act of April, 1848, relating to, 906. 

MARRIED WOMEN, 
actions by, 173. 
substitution of plaintiffs, 173. 

MECHANICS' LIEN LAW, 
for city of New York, 124. 

MEMORANDUM, 
of broker, 36. 
of notary's clerk, 220. 
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fl 

MERGER, 

of demand by judgment, 135. 

of mortgage in title under deed from mortgagor, 232. 

MORTGAGE. (See Foreclosure Suit — Receiver. ) 

1. Where a mortgage is given to secure the payment 
of the purchase-money it is valid, whether the 
deed of the premises has ever been delivered, so as 
to vest the title in the mortgagor, or not. Farm- 
ers^ Loan and Trust Co. v. Curtis^ 7. 

2. The statute of 1842 (chap. 277), reducing the 
time of advertising, to foreclose a mortgage, from 
24 to 12 weeks, applies to all mortgages ; whether 
executed prior or subsequent to its passage. 
Jarnes v. Andrews^ 9. 

3. That act is not void as impairing the obligation 
of the contract, ib, 

4. A mortgage authorized a sale, in case of default, 
"in the manner prescribed by law." Heldthsit 
this was prospective, and related tb the law which 
might be in force when the power came to he 
exectited. ib. 

foreclosure by advertisement, 9. 

assignment of, by comptroller, 16. 

bill to cancel, 38. 

premises applicable to payment of, 82. 

rights of subsequent grantees, 82. 

release from lien of, 82. 

equitable interest of mortgagee, how protected, IIL 

given for bank stock, 115. 

right of comptroller to foreclose, 230. 

personal liability of purchaser to pay, 230. 

validity ; merger by deed from mortgagor, 231. 

MUNICIPAL CORPORATION. 

(See J}few YorTc^ City of.) 
liability for negligence of contractor, 25, 94. 
power to hold land ; deed to, 158. 
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MUTUAL INSURANCE COMPANIES, 
taxation of, 94. 
taxable capital, 139. 
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NEGLIGENCE, 

of contractor, 25, 94. 

of railroad company, 44. 

of corporation of New York, 208, 240. 

collision on the highway, 80. 

in towing boat, 132. 

of plaintiflf, 223. 

NEWSPAPER CARRIER, 
sale of his route, 222. 

NEW YORK (CITY OP), 

assessment for street improvements, 48. 
proposals for regulating street, 161. 
title to land under water, 182. 
grant of such lands ; rights of grantee, 182. 
contempt by members of common council, 196. 
duty to keep streets in repair, 208. 
liability for injuries caused by negligence, 208. 
for obstructions in streets, 223. 
for negligence of contractors, &c., 240. 

NOTICE, 

of Us pendens, 38. 

to attorney, to charge principal, 82. 

of contents of deed, 82. 

to engineer of a railroad company, 120. 

of object of suit, 133. 

of protest, 14, 195. 

of obstrtictions in street, 223. 

to agent, when notice to principal, 227. 
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OBJECTIONS, 
absence of, 55. 
waiver of, 171. 

OFFICE AND OFFICER, 

action to test the title to an office, 66. 
title to an elective office is derived from the peo- 
ple, 66. 
officer dg/oofo, 68. 

OPINIONS OF WITNESSES, 
as to mental capacity, 177. 
as to value, 187. 
skilled witnesses, 213. 

OVERSEERS OF THE POOR, 
actions by, for penalties, 235. 
expiration of term of office before trial, 285. 

OYSTERS, 

dredging for, 103. 



PARTIES, 

as witnesses, 37. 

in equity, 111. 

to action to settle partnership Uccounts, 210. 

objection for want of ; adding, 210. 

PARTNERSHIP, 

agreement for dissolution ; guaranty, 28. 
purchase by a partner on his own account, 90. 
actions between partners ; damages ; evidence, 109. 
use of partnership name as surety, 123. 
liability for conversion by one partner, 186. 
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PARTNERSHIP — coniinued. 

action to settle accoants ; parties ; decree, 210. 
partners as parties to bill of exchange, 216. 

PAYMENT, 

by check, 224. 

waiver of default in, 86. 

PLANK ROAD COMPANIES, 
statutes respecting, 215. 
rights of land owners, 215. 

PLEADING-. (See Answer — ComplairU — Demurrer. ) 

PRACTICE. (See Criminal Law.) 
immaterial issue, 66. 
case without exceptions, 69. 
bill of exceptions, 23. 

when it does not lie, 66. 
discontinuance, 170. 
trial, 178. 
exceptions, 55. 
objections, 55, 171. 

PRINCIPAL AND AGENT, 

notice to agent, when notice to principal, 227. 

PROMISE, 

to pay debt barred, 160. 

PROMISSORY NOTES, 

1. Banks being prohibited, by statute, from giving 
notes on time, or on interest; heldj that where 
promissory notes were issued by a bank, payable 
at various times, from two to thirteen months 
from date, with interest, for the purpose of pur- 
chasing stocks to raise money to redeem the cir- 
culating notes of the bank, such notes were void. 
Bank Commissioners v. J^. Lawrence BanJCy 5, 

2. Heldy also, that the payment of such notes, by 
an indorser, gave him no claim against the bank. 
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PROMISSORY NOTES— caniinued. 

mther on the notee, or for money paid. And this, 
whether he was, or was not, liable as indorser, to 
the liolder. ib. 

notice of protest, 14, 195. 

when paid by check, 234. 

when without consideration, 224. 

exchange of, 226. 

words of description of maker, 253. 

PUBLICATION, 

of libel, when admitted by pleadings, 42. 

PURCHASERS, 

at judicial sale ; title, 38. 
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RAILROAD COMPANIES. (See Common Carriers.) 
liability to employ 6, 44. 
"cutting oflf" wharf, 256. 

RATIFICATION, 

by principal, of agent's act, 52. 
of acceptance by agent, 146. 

RECEIPT, 

parol evidence to explain, 122. 
of common carriers, 360. 

RECEIVER, 

cannot be purchaser at his own sale, 18. \ 

in supplementary proceedings, 202. 

of insolvent moneyed corporation ; action by, 268. 

RECITALS, 
in deed, 67. 
in execution against the person, 201. 

Sbld. Notes. 38 
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finding, when conclusive, 31. 
report, when conclusive, 213. 

RELIGIOUS SOCIETIES, 
devise to, 189. 
conveyance to, 191. 

RELIGIOUS AND CHARITABLE USES, 
gifts to, by will, 192. 

RENT, 

place of payment, 131. 
demand of, 180. 

REPLEVIN, 

form of judgment in, 226. 

RESERVATION, 

in grant, of water privilege, 233. 

REWARD, 

who entitled to, 95. 
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SALE, 

of goods ; conditions precedent, 154. 

SATISFACTION, 

of a debt ; note of third person, 86. 

SET-OFF, 

in action for freight, 162. 

SHERIFF, 

conclusiveness of bis return, 19. 
liability for acts of deputy, 19, 260. 
damages for neglecting to return execution, 24. 
may pay money into court, 63. 
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SHERIFFS DEED, 

when void for uncertainty, 199. 

SHIPS AND VESSELS, 
authority of master, 182. 

STATUTES. (See Limitations, Statute of.) 

act of 1849, giving to boards of supervisors power 

of local legislation, 103. 
free school act of 1849, 113. 
general railroad act, 170. 
respecting plank road companies, 215. 
miUtia act of 1851, 99. 
act of 1842, relative to statutory foreclosures, 9. 

STOCK, 

gift of, 130. 

STOCK-JOBBING, 

no action wiU lie upon, 237. 

STOCK-NOTE, 

Cancelling by premiums, 142. 

STREETS, 

assessments for damages, 48, 61. 

SUMMARY PROCEEDINGS, 
to remove tenant, 180. 

SUPERIOR COURT, 

of New York ; jurisdiction, 196. 

SUPPLEMENTARY PROCEEDINGS, 
receiver in, 202. 

SUPREME COURT, 

jurisdiction as to land in another state, 17. 

SURETY. {See Gtiarantp.) 
rights when protected, 205. 
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TAXES AND TAXATION, 

of mutual insurance companies, 94. 

taxable capital, 139. 

taxes assessed under unconstitutional statute, 201. 

TENANTS IN COMMON, 

purchase by one is for benefit of all, 81. 

TENDER, 

waiver of, 240. 

TOWING. 

liability for gross negligence, 133. 

TROVER, 

proof of conversion, 135. 
special property, 162. 
evidence of character, 162. 

TRUST DEED, 

construction of, 75. 

TRUSTS AND TRUSTEES, 
resulting or passive trust, 67. 

removal of trustee, 179. # 

appointment of new trustee, 179. 
liability of trustee's surety, upon his bond, 179. 
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USAGE, 

of banks in another state, 87. 

USURY, 

when not presumed, 163. 

witness to prove, 184. 

rights of surety protected, 206. 
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VENDOR AND PURCHASER, 

of chattels ; payment or tender of price, 86. 
readiness to pay, 85. 
evidence ; declarations ; letters, 86. 
goods destroyed by fire, before delivery, 136. 
conditions precedent, 164. 
ronte of newspaper carrier, 222. 
adoption of sale ; failure of consideration, 261. 
deduction for deficiency, 261. 
of land ; fraudulent representations as to bounda- 
ries, 187. 
implied warranty of title, 243. 
covenant for ^'a good and sufficient deed of 
conveyance," 243. 

VICE-CHANCELLOR, 

jurisdiction in foreclosure suits, 127. 
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WAIVER, 

of default in payment, 86. 
of objections, 171. 
of tender, 240. 

WARRANT, 

of tax collector, 25, 27. 

WHARF, 

right to use ; ejectment for, 204, 
"cutting oflf" by railroad, 256. 
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WIDOW. (See Dower. ) 

right to personal property of intestate, 11. 
competency as a witness, 64. 
rights in husband's estate, 59. 

WILL, 

construction and validity, 175, 211. 
nuncupative, 89. 

devise void for suspending power of alienation, 24. 
bequests to religious or charitable uses, 189, 192. 

WITNESS, 

competency, 14, 37, 54, 161, 173, 178, 184, 185. 
parties as, 37. 
opinions of, 177. 
cross-examination, 213. 
skilled, 213. 

WORK AND LABOR, 

agreement for ; performance, 161. 
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